EU Law Journal

Volume 6, Number 1




EU Law Journal

The scientific peer-reviewed EU Law Journal is focused on academic texts, original studies of Slovak as well as foreign authors
regarding the EU and EU law. Besides research studies it includes contributions to the discussion on current topics about the EU and
EU law as well as book reviews of domestic and foreign authors. Contributions are reviewed by an anonymous reviewing procedure.
Further information for authors are available online at www.eulawjournal.eu

Editor in Chief

Doc. JUDr. Rastislav Funta, Ph.D., LL.M. Danubius University (Bratislava — Slovak republic)

Editorial Board

Prof. Dr. Elena Boltanova, PhD., Tomsk State University (Tomsk — Russian Federation)

Doc. Dr. Andrea Cajkova, PhD., University of Ss. Cyril and Methodius (Trnava — Slovak republic)
Prof. Dr. Cagri Erhan, PhD., Altinbas University (Istanbul - Turkey)

Doc. Dr. Liudmyla Golovko, PhD., National University of Ukraine (Kiev — Ukraine)

Doc. Dr. Judit Glavanits, PhD., Szechenyi Istvan University (Gy&r - Hungary)

Prof. Dr. Nina Ischenko, PhD., Gomel State University (Sukhoi — Belarus)

Doc. JUDr. PhDr. mult. Libor Klimek, PhD., Matej Bel University (Banska Bystrica — Slovak republic)
Doc. JUDr. Andrej Kralik, PhD., LL.M., EUIPO (Alicante — Spain)

pplk. doc. PhDr. Ing. Kristina Kralikova, PhD., MBA., Academy of the Police Force (Bratislava - Slovakia)
Prof. Dr. habil. Péter Miskolczi Bodnar, CSc., Karoli Gaspar University (Budapest - Hungary)
Prof. JUDr. Stanislav Mraz, CSc., Economic University (Bratislava — Slovak republic)

Dr. Stefan Nebesky, Ph.D., M.E.S., European Banking Authority (London — Great Britain)

Prof. Ing. Peter Plav¢an, CSc., Comenius University (Bratislava — Slovak republic)

Doc. JUDr. Pavel Svoboda, Ph.D., D.E.A., Charles University (Prague — Czech republic)
Published by

IRIS - Vydavatel'stvo a tlac, s. 1. o.

Zitavska 14

820 13 Bratislava, Slovak republic

ICO 35926 376

in cooperation with

Danubius University

Janko Jesensky Faculty of Law

Richterova 1171

925 21 Sladkovic¢ovo, Slovak republic
Email: info@eulawjournal.eu

Volume 6, Number 1
Periodicity: twice a year
Issued: January 2021

© EU Law Journal 2021

EV 5318/16
ISSN 2453-7098

Content of Issue 1/2021

Europeanization: useful or just fashionable?
Alexandra Matejkova and Javer Gusejnov

The German model and European integration
Andrea Zjarova

Legal Regulation of Food Safety in the EU
Liudmyla Golovko

Extremism and its history
Stefan Neszméry and Jan Neszmeéry

The position of a cooperating person in criminal proceedings
Stefan Neszmeéry



Europeanization: useful or just fashionable?

Alexandra Matejkova , Javer Gusejnov
University of St. Cyril and Methodius in Trnava
Faculty of Social Sciences

Abstract

Most comparative studies dealing with the research of
impact of Europeanization on the Member State
administrations identified only minimal changes in
systems or divergence thereof. However, it is
necessary to point out (in particular, in relation to
Slovakia) that many of these studies focused on west-
European countries. The institutional structure and
operations of advanced western countries joining the
European Union prior to the Eastern Enlargement was
not too different from the structure of the original
Member States. Despite the Europeanization being
considered primarily as the influence of the EU on the
country’s systems, in some cases, the same term is
used to describe the process of shift of the post-
communist countries towards the west-European
democracies. One could say that political parties, as
one of the most important partakers of representative
democracy, play a specific role in the research of
Europeanization.

Key words

Europeanization, political parties, central Europe,
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1. Introduction

Let us begin by saying that the term of
Europeanization is nothing new in social sciences. It
was established already in 19" century to describe
historical development.t The term was re-invented in
the 1990s in its form and content, as Europeanization
became a new phenomenon impacting nearly all
spheres of social sciences. However, this led to the
term being quite incoherent — every segment
interpreted its own notion of Europeanization based on
the subject of their analyses. Everybody understands
what Europeanization is, but it may be surprisingly
hard to define in the context of social science
research.? It is a quite wide concept which focuses on
the approach of mutual interactions of the European
Union and national political systems. One of the
contexts for using the term of Europeanization is
changes in Member States and candidate countries,
resulting in domestic economic and political system
under the influence of the EU.

L FIALA et al. (2009): Evropeizace z4jm.
2 HENDERSON, K. (2009): Europeanization of Political
Parties: Redefining Concepts in a United Europe.

Naturally, the term reflects the process from the
perspective of the European Union.®

2. Central and Eastern Europe in Process of
Europeanization

As regards the Central and Eastern Europe countries,
after overthrowing totalitarian regimes and showing
interest in joining the European Union, a specific
Europeanization issue emerged. In order for the
countries to be accepted in the community of free
democracies in the EU, they were required to complete
the process of establishing the base of parliamentary
pluralitarian democracy and market economy. Despite
the European Union supporting the countries early on,
there was a discussion about them being ready to join
the EU at the end of the process. There were scientists
who asked whether the countries demonstrated active
Europeanization as early as in the transition period or
whether it started to have a form only after the country
joined the EU. Leska* claims that the conditions of the
European Union (indirectly) formed the country from
the early stages of transformation and at the same
time, had a great impact on the form of the political
system, the system of political parties, and on the
national economic systems.®

After joining the EU, the advanced west-European
countries basically did not have to change their formal
form — unlike the post-communist regimes with a form
which was useless for the EU in the post-transition
period. Institutional changes in these countries were
radical, changing the very nature of their internal
organization. As the Central and Eastern Europe
countries entered the integration process decades after
the western Europe ones, some authors are sceptical
when it comes to the possibility of applying the
Europeanization approach and methods established by
scientist in western Europe to the post-communist
countries. In many aspects, the countries had to deal
with the heritage of their former regimes and

3 LESKA, D. (2015): The Europeanisation of Slovak Political
Parties.

4 LESKA, D. (2015): The Europeanisation of Slovak Political
Parties.

® For example, Hlousek does not agree that Europeanization
commences already in the transition period of the country.
According to him, it is merely mimicking west-European
patterns in forming a new democratic political system of the
country. It is not an immediate reaction to stimuli related to
the development of the European Union. (Hlousek In:
LESKA, D. (2015).



transform their systems to stable democracies. The
transition democratisation and liberalisation processes
of previously dysfunctional centrally controlled
systems required transformation on various levels of
society (political, economy etc.), which often included
the nation-building processes.® According to Grabbe,’
at these processes, there are some hints of unconscious
Europeanization of systems of the new democracies,
as the countries tried to mimic the models of west-
European structures. However, some authors suggest
this to be called ‘Westernization’, as those were in fact
no reactions to stimuli from the European Union.®

Fiala and Pitrova® wrote that the Europeanization of
the political systems of post-communist countries truly
started with the establishment of the roadmap to
joining the EU, what is a set of regulations put
together in 1993 at the Copenhagen Summit. Those
are called the Copenhagen Criteria, establishment of
which allowed the Central and Eastern Europe
countries to begin thinking about joining the EU and
act in line with this goal.

As regards the accession process of the European
countries of the former Soviet block, it is necessary to
take into account their historical burden, as well as the
change in EU accession conditions (the Copenhagen
Criteria). Establishment of formal accession criteria in
combination with the efforts of post-communist
countries to join the EU created an unprecedented
opportunity for the EU to affect the domestic
environment and national policies of the candidate
countries.!'*2 Thus, the Central and Eastern Europe
countries have been under (involuntary, although
stable) pressure of the European integration process in
the time when their own transformation processes had
not been completed.’® Therefore, it is possible to say

¢ (Pridham 2000; Havlik 2009; Diirr, Marek, Saradin, 2004).

" GRABBE, H. (2003): Europeanization Goes East: Power
and Uncertainty in the EU Accession Process.

8 FIALA, et al (2006): Evropeizace politickych stran a
zajmovych skupin: zékladni problémy a sméry analyzy.
°FIALA, P., PITROVA, M. (2009): Evropska unie.

1 The Copenhagen Criteria were established at the meeting
of the European Council in Copenhagen (1993) more or less
as a reaction to the new development in Europe. They
recognize the right of Central and Eastern Europe to join the
EU if the countries meet the following criteria: a) political
(rule of law, stable democratic institutions, protection of
human rights, and respect for minorities), b) economic
(functioning market economy, competition), and c) adoption
of the EU legal framework (acquis communautaire).

1 The new criteria of the accession process forced the
countries applying for membership in the EU to achieve
greater convergency with the European model than the old
Member States. The candidate countries had to accept
institutional and legal changes without the right to refuse
parts of the agenda they did not like. (Grabbe, 2003).

2. SCHIMMELFENNIG, F., SEDELMEIER, U. (2004):
Governance by Conditionality: EU Rule Transfer to the
Candidate Countries of Central and Eastern Europe.

13 Thus, we can speak of real Europeanization of Slovakia
only since late 1990s, with the growing influence of the
European discourse being visible at the commencement of

that the post-communist countries are as relevant as
subjects to analyses of Europeanization development
as the previous EU members.’* Some authors claim
that the Europeanization impacts are even easier to
identify based on the new changes in the newly
democratised countries.’® Similarly, Henderson!®
claims that while the Europeanization research in
Western Europe leaned more in the direction of
examining narrow political questions, while in the new
Member States, the Europeanization impacts are more
significant. After several post-communist countries
joined the EU, the subtle processes examined at the
microlevel in the original Member States may prove to
be much more important in new Europe.

3. Europeanization of Political Parties

Political parties which are considered key elements of
constitutional and political regimes!” are a
phenomenon related to a political society — in
particular, since the 1950s. It is the political parties
which — under certain conditions — add to the
development of the democratic foundation of state. 8

One could say that the research of political parties and
party systems is one of the segments of political
sciences which has been affected by Europeanization
most.!® The relationship of political parties and the
European integration has been examined from various
perspectives. For example, Peter Mair’s?® research
established that there were several fundamental areas
(three perspectives): the research in the establishment
of trans-national and trans-European federations of
political parties, which are the primary object of
research of the Europarty and their activities in the
European Parliament; the nature, behaviour and
dynamics of how the political parties work and the
party competition in the EP — focusing on type of
coalitions and changes in membership of national
political parties in the European party federations (EP
fractions); and the research of the process of how the

the accession discussions — in particular, during the
referendum on joining the EU.

“ DURR, J, MAREK, D. SARADIN, P. (2004):
Europeizace Ceské politické scény — politické strany a
referendum o pfistoupeni k Evropské unii.

5 PRIDHAM, G. (2000): EU Accesion and Domestic
Politics. Policy Consensus and Interactive Dynamic in
Central and Eastern Europe.

16 HENDERSON, K. (2009): Europeanization of Political
Parties: Redefining Concepts in a United Europe.

Y They are believed to be “crucial at transformation of
constitutional and political regimes”. (RESCHOVA, J.
(2019): 236).

8 RESCHOVA, J. (2019): Politické strany v dstavnim
systému.

19 Despite the political scientists being interested in research
of Europeanization of political parties only in the last decades
— it has first stirred some attention after the first direct EP
election in 1979 — it has become one of the most lucrative
topics of today. (Ladrech, 2009).

2 MAIR, P. (2007): Political parties and party systems.



political parties and party systems adapt to the
development of European integration.

Concept of Europeanization of Political Parties by
Ladrech

Ladrech,?* who deals with the Europeanization of the
political parties in his work named “Europeanization
and Political Parties: Towards a Framework for
Analysis” (2002), is a classic in the area. He sees the
Europeanization as an independent variable. He
believes that the temporarily dependant variable is the
political parties responding to the change in their
environment. Thus, political parties are individual
partakers and their response to the EU pressure may
manifest in different forms — from transformation of
their policies to more significant structural changes.
Ladrech sees the changes in environment as the
subject of Europeanization research. In his work,
Ladrech managed to extract five basic areas he
believes are best for analysing the process of
Europeanization of political parties. Those are (1)
policy/programmatic  changes, (2) organization
changes, (3) patterns of party competition, (4) party-
government relations, and (5) relations beyond the
national party system.?

Ladrech’s concept of Europeanization of political
parties was primarily established to examine the
consequences of Europeanization in traditional
(western) Member States. However, some studies have
shown that this approach may be adopted also for the
new Member States in Central Europe, as their
challenges and issues related to European integration
are similar to those of the traditional Member States in
Western Europe. Thus, all five areas may prove to be
relevant when examining a case study in Slovakia.?®

Concept of Europeanization of Political Parties by
Peter Mair

Peter Mair presented a different approach to analysing
the Europeanization of political parties. Unlike
Ladrech, he assesses the potential Europeanization rate
using the optics of systemic approach. That means that
the political parties are not considered individual
partakers, but more like members of a larger unit (the
party system). As regards the potential impact of
Europeanization on  political ~ parties,  Mair
distinguishes two types of changes: direct and indirect.
At the same time, he defines the Europeanization
limits: penetration or institutionalization. By this

2L LADRECH, R. (2002): Europeanization and Political
Parties: Towards a Framework for Analysis.

22 Ladrech’s concept uses five areas. Some political scientists
(but also Ladrech himself) point out that in the course of the
on-going integration process, there may new areas appear
which will require detailed analysis. (Havlik, Valterova,
2007; Ladrech, 2002) For example, one of such areas may be
a change in funding of political parties. (Walecki, 2007).

# HENDERSON, K. (2009): Europeanization of Political
Parties: Redefining Concepts in a United Europe.; HAVLIK,
V., VALTEROVA, A. (2007): Evropeizace &eskych
politickych stran: aplikace Ladrechova konceptu.

optics, the Europeanization of political parties is
separated into four groups: (1) penetration and direct
impact; (2) institutionalisation and direct impact; (3)
penetration and indirect impact; and (4)
institutionalisation and indirect impact. Based on the
identified Europeanization effects/impacts, Mair
analyses the party systems from two perspectives — the
system format level (according to the number of
relevant political parties) and the system mechanism
(system of interactions between the political parties).?*

Based on this, Mair? came to the conclusion that the
European integration process has no direct impact on
the change of format of the political systems. Since
1979, no country has seen the establishment of a stable
relevant political party with its existence connected to
being EU oriented. At the same time, the EU has
shown no impact on mechanism of any party system.
On the contrary, among the direct effects of
Europeanization, there is the change in party
competition due to the profiling of political parties as
regards the integration process (parties which are
clearly for or against the EU). Mair believes that the
reason for marginal direct impacts of Europeanization
on the party systems of Member States are, in
particular, “absence of a European party system and
political party competition which would activate the
overlap of one dimension to the other”.?

There are some signs that the impacts of
Europeanization on the political parties at the level of
the individual parties may be more profound in the
new Member States than the old ones. Therefore, it is
proposed to established a new and wider framework to
encompass the effects of Europeanization in order for
the west-European frameworks of applying the
Europeanization concept being able to understand the
politics in the new Member States better.?”

4. Europeanization of Slovakia

In his work named “The Europeanisation of Slovak
Political Parties”, Dusan Leska?® focuses on analysis
of the Europeanization of Slovak political parties and
states that his research had shown Europeanization in
all stages of development (from signing the accession
agreement with the European Union on) with various
intensity and in various forms. He identifies
significant impacts of Europeanization already in the
transition period of the society, aiding the return of
Slovakia to the democratic path.

Slovakia lacked a democratic tradition and we can
consider it being on the road to democracy only since
1989. At the same time, Slovakia — as a separate entity
— can be examined only since 1 January 1993 — after

% MAIR, P. (2007): Political parties and party systems.

% MAIR, P. (2007): Political parties and party systems.

% MAIR, P. (2000: The Limited Impact of Europe on
National Party Systems.

2" HENDERSON, K. (2009): Europeanization of Political
Parties: Redefining Concepts in a United Europe.

2 LESKA, D.(2015): The Europeanisation of Slovak Political
Parties.



the Czechoslovakia Split and establishment of the
Slovak Republic. One could say that the major
(turbulent) turn in the foreign policy came after the
parliament election in 1998, with Slovakia changing
its course towards the west-European structures in
form of major political and economic changes with a
new government led by Mikula§ Dzurinda. They
adopted several tax and retirement reforms, amended
criminal law, reformed healthcare, and de-centralised
state administration. In the areas of foreign policy,
Slovakia made swift progress, soon becoming a
candidate state for the EU.?® After the election of
1998, the scheme of two parties fell apart and the party
system transformed from a ‘two-block system’ to
somewhat pluralitarian system. After the early election
in 2012, the pluralitarian system transformed from a
moderate system to a system of many parties with one
of them being dominant. %

The Slovak Europeanization process influenced the
party system to a great extent, as it established a
separate line of political party splits, having effect on
their competition. According to Leska3! the
Europeanization clearly reflected in the political
programmes of all parties, with the major role being
accession, integration and cooperation of Slovak
political parties with the European ones. In Slovakia,
the Europeanization process became part of the
transformation immediately after the fall of the
totalitarian regime and in all processes of
democratisation. All the political entities established in
Slovakia after 1989 dealt with the issue of European
integration and implemented it into their programmes
and internal political processes. The situation reflected
in the motto of ‘Return to Europe’ and symbolised the
allegiance and identification with the core values of
Western Europe, like democracy, rule of law,
protection of human rights and freedoms, prosperity,
and solidarity. Vast majority of the established
political parties claimed to intent for Slovakia to join
the European Union and NATO.%?

Europeanization of Slovak Political Parties Before
Joining the EU

Generally, the concept of accession to the European
Union is more or less reflected in the programmes and
policies of the political parties. According to
Henderson® there are two distinct approaches to
analysis of Europeanization of the parties and party
systems in a country like Slovakia. The first one is

2% KOPECEK, L. (2003): Od Me¢iara k Dzurindovi:
slovenska politika a politicky systém v prvnim desetileti
samostatnosti.

% LESKA, D. (2015): The Europeanisation of Slovak
Political Parties.

3 LESKA, D. (2015): The Europeanisation of Slovak
Political Parties.

2 1ESKA, D. (2015): The Europeanisation of Slovak
Political Parties.

3 HENDERSON, K. (2009): Europeanization of Political
Parties: Redefining Concepts in a United Europe.

trying to apply the criteria established to measure
changes in the old EU Member States. The second one
is to try propose alternative frameworks to
comprehend Europeanization. However, the current
research of the new Member States has shown
tendencies towards the first approach, applying the
criteria and categories established by Ladrecht and
others.3

The beginnings of the Slovak party system were
marked by instability, lack of ideological profiling,
high number of parties and instable voter base,
resulting in establishment of new political parties. In
ethnically heterogenic Slovakia, the position of
minorities became an important topic. From the
establishment of Slovakia to 1998, HZDS was the
most powerful party, represented, in particular, by
Vladimir Meciar. After the fall of the HZDS
government, a wide right-and-left coalition took over,
formally comprising of four parties (SDK, SMK, SDL,
and SOP). Despite the coalition having the common
goal of restoring democratic structures, NATO
accession of Slovakia, and its European integration,
there was a potential for instability and future party
splits.®®

The impact of Europeanization was most significant in
the programmes of those political parties which were
forced to present a position towards the pre-accession
discussions or the European integration process after
Slovakia joined the EU. It was also a major factor in
relation to the Slovak political parties joining the
European ones, commencing after the accession
agreement was signed. After Slovakia joined the EU,
their cooperation reached the next quality level and
opened new ways of cooperation and policy
coordination. After the accession, there were also
changes in the organisation structures of the political
parties in terms of the mechanism of nominating
European Parliament election candidates and the
institutionalisation of the cooperation with their EP
members.36

5. Conclusion

Europeanisation changes the environment of the
national political systems, which are the home turf for
the political parties, as well as the policy-making
style.®” Europeanization of party systems is not only
superficial and temporary. In countries aspiring
accession to the EU, focusing on European integration
may affect the structure of economic competition of
political parties. One should not forget that the

3 HENDERSON, K. (2009): Europeanization of Political
Parties: Redefining Concepts in a United Europe.
®KOPECEK, L. (2003): Od Megiara k Dzurindovi:
slovenska politika a politicky systém v prvnim desetileti
samostatnosti.

% LESKA, D. (2015): The Europeanisation of Slovak
Political Parties.

ST AYLOTT, N. et al (2007): The Europeanisation of national
party organisations: A conceptual analysis.



Europeanization partakers are the national political
parties themselves.® Thus, the Europeanization effects
in Central and Eastern Europe differ from those in
west-European countries slightly. In general, the
adaptation process to the EU conditions is less
problematic in environments with the party elites and
the public being ready for structural changes. As far as
Slovakia goes, it is one of the countries with
significant manifestations of Europeanization. The
reason was the influence of Europeanization on
change of the national, political and party system, as
well as the initial failure of Slovakia in its integration
attempts. Thanks to that, in 1998, the matters of
European cooperation became part of national (not
only political) discourse. The topic of EU membership
became a significant variable in the political struggle
at several levels. Apart from the political elites and
parties at the wheel, it was important also to the
voters. It could even affect the outcome of elections
and change the government coalitions. Slovak political
parties had to adapt and integrate the European level
into the organisational logic of their operation.
Separation of the influence of the European Union
from the other influences remains a problem of
research of Europeanization of political parties. As
pointed out by Henderson, Europeanization is one of
the factors stimulating changes in the new EU
Member States. As it has impact on the establishing
parties in the rapidly changing and fluid environment,
its effect may go by unnoticed or failed to be
distinguished from other processes.
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Nemecky model a eurdpska integracia
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Abstract

The collocation European models of integration is
very popular in the socio-scientific literature in
Europe. We distinguish between assimilation,
multiculturalism and the ethnically exclusivist model
of European integration. The article will offer a closer
description of the ethnically exclusive model typical of
Germany, especially in terms of the integration of
immigrants into the majority society.
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1. Introduction

The phrase European models of integration is very
popular in the socio-scientific literature on Europe.
Indeed, it seems to offer significant benefits for
comparative research into the integration of
immigrants and their descendants into European
countries. It helps to identify significant differences
between countries that have implemented different
policies and adopted conflicting public conceptions of
citizenship. We distinguish between assimilationism,
multiculturalism and the ethnic exclusivist model.
From this point of view, assimilationism in France
appears to be an illustration of what multiculturalism
is not, while in a country like Britain, multiculturalism
is perceived as something different. Integration models
are also used to explain differences between these
countries, namely differences that are otherwise
difficult to identify. European models of integration
are essential for comparative research on the
integration of immigrants.*

2. European models of integration

Assimilation is a longer process that involves two
levels. The first level consists in acculturation, i.e. in
that immigrants adopt the norms, ideals and language
of an indigenous society. The first level is followed by
social integration, which involves the participation of
immigrants in the various institutions of the host
country. The third level is identification assimilation,
in which immigrants feel belonging to the majority
society.

1 BERTOSSI, CH. (2011): National models of integration in
Europe: A comparative and critical analysis,.

Thus, the most important features of integration are
the acceptance of the legal order and ideals of the host
state and the command of the language. This model is
also referred to as universal, which is based on the
principle of freedom, equality and brotherhood of all
individuals. They stem from a warm attitude towards
immigrants and the effort to integrate them quickly
into society. This model assumes the suppression of
different cultural identities in public space at the
expense of cultural patterns in the host society.?

The idea of this model is primary political integration
into the majority society, which can be achieved,
among other things, by simply granting citizenship to
immigrants. The opportunity to become a member of a
nation is then to lead to cultural assimilation through
contact with the majority society. Immigrants are to
participate in public life in all spheres in the same way
as indigenous peoples.®

A typical example of the assimilationist model is
France, whose integration model is based on the law
of the country (ius solis), which in practice means that
every immigrant can apply for citizenship after five
years of legal residence. In essence, it is possible to
speak of a contract between the individual and the
state.*

Unlike France, the United Kingdom perceives
immigrants as culturally diverse communities that can
coexist harmoniously within a wider political entity
while maintaining their own identity. While in France
the basic unit of the integration model is the
individual, in Britain it is an ethnic-cultural
community. The ethnic exclusivist model expresses
the group diversity of individuals.®

3. Ethnic-exclusivist model in Germany

This model of multiculturalism is based on a different
policy based on the universal postulate: all citizens
must have the right to live according to their culture
and religion, but the goal of the assimilationist and

2 STEFANCIK, R. (2011): Urovne migraénej politiky. In:
Politické vedy.

8 CASTLES, S. - MILLER, M. (1993): The Age of
Migration. International Population Movements in the
Modern World.

4 BARSA, P. (2003): Politicka teorie multikulturalismu.

5 STYSKALIKOVA, V. (2004): Modely integrace imigranti
a jejich projevy v Ceské politice.



pluralistic integration model is the same to ensure
equality for all citizens. how they support it.6

It is based on the idea of an immigrant as a temporary
workforce. While in Britain and France, citizenship
was acquired on the basis of place of birth (ius soli), in
Germany it has been almost exclusively on the basis of
blood origin (ius sanguinis) since 1913. Thus,
immigrants of other ethnic backgrounds could not
become German citizens even if they were born in
Germany or lived there for many years. This model
was practiced in Germany until about the 1990s, until
Germany realized that the return of these immigrants
was almost impossible.”

Germany's integration policy has been criticized for
segregating immigrants from indigenous German
society. In Germany, the immigrant was understood to
mean 'Géstarbeiter', and thus an invited employee or
guest, a temporary resident, who, if he solves the
economic problems of the state, returns to his country
of origin. For this reason, they did not try to assimilate
them or create a framework for multicultural
coexistence.

Germany is a representative of the segregation resp. an
ethnic-exclusive model based on minimizing migrants'
contacts with members of the majority society. In this
case, migration is understood as temporary, while the
minimal integration of migrants into mainstream
society presupposes their return.®

The mentioned integration models are not stable, but
constantly evolving. At present, however, the terms
integration and  multiculturalism  overlap, or
multiculturalism is perceived as the most ideal form of
integration. Prominent politicians of France, Great
Britain and Germany, states that have chosen different
ways of integration, have declared that
multiculturalism has failed in each of these countries.
The paper offers a description of the German model of
integration, also called the ethnic - exclusivist model.

In 2005, German Chancellor Angela Merkel declared
that German multiculturalism had failed. Horst
Seehofer, President of the Christian Social Union of
Bavaria (CSU), also declared that "multiculturalism is
dead". Following the economic crisis in Germany,
demonstrations and racist attacks on immigrants are
beginning to emerge.®

The biggest problem with questioning
multiculturalism in  Germany and the lack of
integration is Turkish and Kurdish immigrants. In the
1990s, after the economic crisis, borders were closed

® CHOQUET, S. (2017): Models of Integration in Europe.

7 STYSKALIKOVA, V. (2004): Modely integrace imigrantt
a jejich projevy v ceské politice.

8 STEFANCIK, R. (2011): Urovne migraénej politiky.

9 GUERRA HERNANDEZ, H. (2016): ¢La muerte del
multiculturalismo o los miedos ciclicos de una Alemania que
no aprende de su pasado?

and immigrants tried to return to their countries of
origin, but these measures were not very successful
because the legislator did not think of an important
fact, namely repeated integration abroad after a long
period abroad. From that moment on, Germany began
to try to integrate these immigrants not only from
Spain, Italy but also from Turkey into society. While
immigrants from Spain and Yugoslavia integrated
relatively  satisfactorily, the most numerous
immigrants from Turkey experienced the process of
creating a ghettos.®

Since 2000, when  the Nationality = Act
(Staatsangehorigkeitsgesetz) was adopted, the process
of gradual integration of these immigrants in Germany
has begun. This law brought a substantial change in
that it combined the principle of acquiring citizenship,
the so-called even ius soli and so-called option model.
This law restricted the acquisition of citizenship,
especially by migrants, as it explicitly prohibited dual
citizenship.!!

In 2005, the Immigration Act was adopted, which
enshrined a residence permit for a definite period and
a permit to settle permanently.!?

In 2006, the Nuremberg-based Federal Office for
Migration and Refugees was set up under the
Immigration and Refugee Act (Gesetz zur Steuerung
und Begrenzung der Zuwanderung und zur Regelung
des Unufenthalts wund der Integration von
Unionsbirgern und Ausléandern), whose main task was
integration. In 2007, the National Integration Plan was
adopted to create a common framework for managing
the integration of immigrants in Germany. Since 2014,
Germany has been an important destination country
for migrants, and it is Germany that registers the most
asylum applications. In 2016, in response to the
refugee crisis, an integration law (Integrationsgesetz)
was adopted, which laid down binding rules for
refugees planning to settle permanently in Germany.
The aim of this law is to support immigrants to
integrate into the labor market and into mainstream
society on the basis of state measures. In particular, it
is a matter of facilitating refugees' access to language
skills, education and employment.

Criticism of multiculturalism in Germany is linked to
the criminal activity of immigrants. At least 20-25
million crimes a year are committed in Germany. Only
6 million crimes are reported to the police, which
represents about 25% of the total number of crimes.
Less than 2 million people are identified as suspects

10 RETORTILLO OSUNA, A. et al. (2006): Inmigracion y
modelos de integracion: Entre la asimilacion y el
multiculturalismo.

I DUDASOVA, M. (2016): Aktuélne otazky nemeckej
migracnej politiky.

2 PATE, M. (2018): Nemeck4 integraéna politika. Nemecky
jazyk ako néstroj integraénej politiky.

3 PATE, M. (2018): Nemecka integratna politika. Nemecky
jazyk ako nastroj integracnej politiky.



(10% of the total number of crimes committed in
Germany per year) and less than 800,000 (about 3.2
percent) are tried in court. This statement leads to the
assertion that about 1 in 30 crimes also leads to the
conviction of the offender. Based on the statistics, it
can be stated that approximately 185,000 non-German
citizens, i.e. foreigners, were convicted by a court.
Around 538,000 suspected foreigners have been
recorded in Germany. This difference is due to the fact
that the German judicial system is based on criminal
proceedings, the basis of which is that the case can
only be closed by a prosecutor and not by the police.*
According to statistics, in Germany, in 2016, out of
the total number of crimes committed by foreigners,
29% were property crimes, 26% thefts, 24% crimes
against personal rights, 12% other crimes, 7% drug-
related crimes, 1% of crimes against sexual orientation
and only 0.2% of crimes against life.*5

The share of men in total crime is 86%, for
comparison German citizens 73%, foreigners 78%. In
terms of nationality, most of the perpetrators come
from Syria and Afghanistan, as most refugees come
mainly from these countries.

In its annual report entitled Crime in the Context of
Migration of 27 April 2017, the Federal Criminal
Office (BKA) stated that in 2016, migrants in
Germany committed 3,404 sexually motivated crimes.
In 2015, almost half as many sexual offenses were
recorded in Germany.16

Based on statistics published by Eurostat, it can be
stated that between 2015 and 2016, there was an 8%
increase in sexual violence in the European Union.
These data include rape and other types of sexual
assault. However, official statistics do not provide data
to distinguish whether these crimes were committed
by migrants or Union citizens.

Muslims in Germany face many problems related to
employment or education. Religious tolerance is a
much-discussed topic in Germany, especially the right
of women to wear religious clothing. In its ruling in
2003, the Federal Constitutional Court ruled that
legislation on the wearing of religious clothing was a
matter for the parliaments of the L&nder. The issue of
clothing combines various aspects of gender, ethnic
and religious discrimination.”

In Germany, multiculturalism is seen as a reason for
segregation, social isolation and the weakening of the

4 BERTAMINI, M. et al. (2018): More Refugees, More
Offenders, More Crime? Critical Moments with data from
Germany.

15 Trestné &iny spachané migrantmi v Nemecku v roku 2016.
18 Desivé statistiky z Nemecka. Podet nahlasenych znésilneni
spachanych migrantmi stGpol za jediny rok dvojnasobne.
2017.

7 MUHE, N. (2011): Has multiculturalism completely failed
in Germany?.

national identity of immigrants. Some theorists even
argue that a combination of multicultural policies that
promote cultural diversity instead of facilitating the
integration of immigrants has led to their social and
economic marginalization.®

4. Conclusion

Multiculturalism has been seen since 1960 as a
dominant paradigm that has affected policies ranging
from international immigration and immigration to the
promotion of democracy and education. In recent
years, especially against the background of the war in
Irag, the terrorist attacks in Madrid and London,
criticism of this concept has begun to grow in Europe,
as demonstrated by the above-mentioned example of
Germany.

In the context of European models of integration,
assimilationism in France appears to be an illustration
of what multiculturalism is not, while in a country like
Britain, multiculturalism is perceived as something
different. These integration models are also used to
explain the differences between these countries -
differences that are otherwise difficult to explain.
European models of integration are essential for
comparative research on the integration of
immigrants.’®
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1. Introduction

In the EU significant attention is paid to food safety.
The Treaty establishing the European Community also
stated that the activities of the Community should
include, inter alia, a common policy in the fields of
agriculture and fisheries, the promotion of high health
and the promotion of consumer rights. Initially, EU
policy in this area was aimed at ensuring free
movement of agricultural products, which was
complicated by the significant differences in
veterinary and hygiene legislation of EU member
states. At present, EU food law is comprehensive and
aimed at comprehensive consumer protection.

2. Historical evolution of food safety regulation in
the EU

The starting point for the establishment of the food
safety system in the EU was the signing of the Treaty
establishing the European Economic Community in
1957, which allocated agriculture to a separate group
of priority issues. And although the treaty did not
explicitly mention food safety regulation, it laid down
the goal of creating a common food market for the
Community. One of the essential conditions for the
free movement of food products across the national
borders of the Member States has been the
harmonization of food standards.

The first EU regulations in the field of food safety
were aimed at ensuring the free movement of
agricultural products. The first directives in this area
were Council Directive 64/433/EEC of 26 June 1964
on health problems affecting intra-Community trade in
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fresh meat and Council Directive 64/432/EEC of 26
June 1964 on animal health problems affecting intra-
Community trade in bovine animals and swine (is still
valid). The purpose of these directives was to define
the requirements for food safety and to ensure a high
level of protection of life and health of the population.
At the same time, it should be noted that these
directives regulated a limited number of issues and it
was necessary to develop legislation that would
regulate a number of other issues in the food sector.
Council Directive 76/893/EEC of 23 November 1976
on the approximation of the laws of the Member States
relating to materials and articles intended to come into
contact with foodstuffs was the next directive in the
field of food safety.

In 1974 Scientific Committee for Food was created.
The Committee consulted by the Commission on any
problem relating to the protection of the health and
safety of persons arising from the consumption of
food, and in particular on the composition of food,
processes which are liable to modify food, the use of
food additives and other processing aids as well as the
presence of contaminants.!

Council Directive 71/118/EEC of 15 February 1971 on
health problems affecting trade in fresh poultrymeat
established sanitary requirements for poultrymeat. The
following directives were then adopted: Council
Directive 72/462/EEC of 12 December 1972 on health
and veterinary inspection problems upon importation
of bovine animals and swine and fresh meat from third
countries, Council Directive 88/657/EEC of 14
December 1988 laying down the requirements for the
production of, and trade in, minced meat, meat in
pieces of less than 100 grams and meat preparations
and amending Directives 64/433/EEC, 71/118/EEC
and 72/462/EEC, Council Directive 89/107/EEC of 21
December 1988 on the approximation of the laws of
the Member States concerning food additives
authorized for use in foodstuffs intended for human
consumption; Council Directive 89/437/EEC of 20
June 1989 on hygiene and health problems affecting
the production and the placing on the market of egg
products; Council Directive 91/67/EEC of 28 January
1991 concerning the animal health conditions
governing the placing on the market of aquaculture
animals and products; Council Directive 91/492/EEC
of 15 July 1991 laying down the health conditions for

1 74/234/EEC: Commission Decision of 16 April 1974
relating to the institution of a Scientific Committee for Food.



the production and the placing on the market of live
bivalve molluscs; Council Directive 91/493/EEC of 22
July 1991 laying down the health conditions for the
production and the placing on the market of fishery
products; Council Directive 91/494/EEC of 26 June
1991 on animal health conditions governing intra-
Community trade in and imports from third countries
of fresh poultrymeat; Council Directive 91/495/EEC
of 27 November 1990 concerning public health and
animal health problems affecting the production and
placing on the market of rabbit meat and farmed game
meat; Council Directive 92/45/EEC of 16 June 1992
on public health and animal health problems relating
to the killing of wild game and the placing on the
market of wild-game meat; Council Directive
92/46/EEC of 16 June 1992 laying down the health
rules for the production and placing on the market of
raw milk, heat-treated milk and milk-based products;
Council Directive 89/662/EEC of 11 December 1989
concerning veterinary checks in intra-Community
trade with a view to the completion of the internal
market.

Council Directive 93/43/EEC of 14 June 1993 on the
hygiene of foodstuffs established general rules of
hygiene for foodstuffs and, in accordance with those
rules, control procedures. These rules and procedures
have contributed to food safety.

Council Regulation (EEC) Ne 315/93 of 8 February
1993 laying down Community procedures for
contaminants in food set maximum permits for
specific impurities. According to the Regulation, food
containing a contaminant in an amount which is
unacceptable from the public health viewpoint and in
particular at a toxicological level shall not be placed
on the market.

The impetus for the transition to the next stage of food
safety regulation was a series of crises in the
agricultural and industrial spheres,? which undermined
consumer confidence in public authorities and the
Community as a whole.® Although the outbreak of
spongiform encephalopathy of large cattle in Great
Britain in the 90's didn’t cause the largest death toll
and did not cause large-scale food crisis, however,
when the data about the disease became known to the
general public,¥ EU authorities were forced to
immediate action. A temporary committee was set up,
headed by Manuel Medina Ortega, whose main task
was to investigate the actions that led to the spread of
the infection, both national and all-Union authorities,
which did not take the necessary measures to prevent /

2 ALEMANO, A. (2006): The Evolution of European Food
Regulation - Why the European Food Safety Authority is Not
a EU-Style FDA?.

3 VOGEL, D. (2001): The new politics of risk regulation in
Europe.

4 JOERGES, Ch. (2001): Law, Science and the Management
of Risks to Health at the National, European and International
Level-Stories on Baby Dummies, Mad Cows and Hormones
in Beef.

11

stop it. The committee delivered its conclusions in a
report at the end of 1997, in which the British
government and the European Commission were
severely criticized.®> The commission was accused of
putting security above and consumer health interests
of the EU internal market, as well as in the lack of
transparency of their actions and the bias of science.
Critical conclusions towards the Commission became
an impetus for further improvement of EU food
legislation, including food safety.®

In May 1997 the Commission published a Green Paper
on the general principles of EU food law. This book
highlighted the general features of the legal system
that will regulate the food sector. Consumer protection
has been highlighted as a top priority in the
functioning of this system.”

On 12 January 2000, the Commission published a
White Paper on Food Safety. The White Paper focused
on the official control of all stages of the food
production chain and according to it entrepreneurs,
national authorities and the European Commission are
jointly responsible for the production and control of
food safety.

In 2002 Regulation 178/2002 adopted, which defines
the general principles underlying food law and the
creation of food safety policy as one of the main
objects of EU food law. Regulation prohibited the
placing on the market of dangerous products and
provided a level playing field for the use of the
precautionary principle. The main purpose of
Regulation 178/2002 is to ensure a high level of
protection of the health and interests of consumers by
approving the general principles of the food control
system, establishing a FEuropean Food Safety
Authority and regulating the emergency response
procedure. Regulation Ne 178/2002 defines 4 general
principles of EU food law, on which normative
documents (regulations, directives, etc.) of EU food
law should be based: risk analysis; precautions;
protection of consumer interests and principle of
transparency.

3. Principle of traceability

In CAC / GL 60-2006, the Codex Alimentarius
Commission provides the following definition of
traceability: the ability to follow the movement of a
food through specified stage(s) of production,
processing and distribution. This requirement covers
all stages of production, processing and sale to the EU

5 ABELS, G. (2010): Regulation of Food Safety in the EU:
Changing Patterns of Multi-Level Governance.

5 PRYADKO, A. (2016): The genesis of the food safety
system in the European Union.

" ARIENZO, A. COFF, C., BARLING, D. (2008): The
European Union and the Regulation of Food Traceability:
From Risk Management to Informed Choice?

8 Principles for traceability/product tracing as a tool within a
food inspection and certification system.



- from the EU importer to the level of retail trade. At
each stage of production, processing and sale,
operators are responsible for ensuring that food
complies with the safety requirements that are set for
food and must respond accordingly when risk is
identified. In addition, in the mentioned standard, the
Codex  Alimentarius Commission defines the
principles of traceability as a necessary tool in the
framework of inspections by state competent
authorities.

The minimum legal requirements for traceability are
defined in Art. 18 of Regulation (EU) Ne 178/2002.
According to the article, food and feed business
operators shall be able to identify any person from
whom they have been supplied with a food, a feed, a
food-producing animal, or any substance intended to
be, or expected to be, incorporated into a food or feed.
To this end, such operators shall have in place systems
and procedures which allow for this information to be
made available to the competent authorities on
demand.® In addition, part four of Art. 18 requires that
a food product be appropriately labeled or identified to
facilitate its traceability.

Regulation 1337/2013/EU lays down requirements for
the provision of information to the final consumer or
catering establishments on the country or place of
origin for fresh, chilled and frozen meat - pork, lamb,
goat and poultry. In order to comply with the
requirements of this Regulation, the food market
operator must have an animal identification and
registration system at each stage of meat production
and distribution.

Regulation (EC) Ne 1224/2009 contains traceability
requirements for fishery products. This Regulation
establishes a Community system for control,
inspection and enforcement to ensure compliance with
the rules of the common fisheries policy. In
accordance with the requirements of this Regulation,
all consignments of fishery and aquaculture products
must be traced at all stages of their production,
processing and distribution, from catching or
harvesting to the sale of such products.

4. Risk assessment responsibility

Following the approval by the European Parliament on
17 April 2019, the Council formally adopted, on 13
June 2019, a new Regulation on the transparency and
sustainability of the EU risk assessment in the food
chain.l® The Regulation stipulates that all studies and

® Regulation (EC) No 178/2002 of the European Parliament
and of the Council of 28 January 2002 laying down the
general principles and requirements of food law, establishing
the European Food Safety Authority and laying down
procedures in matters of food safety.

10 Regulation (EU) 2019/1381 of the European Parliament
and of the Council of 20 June 2019 on the transparency and
sustainability of the EU risk assessment in the food chain.

12

information supporting a request for a scientific output
by European Food Safety Authority (EFSA) are to be
made public automatically when an application is
validated or found admissible. This will be done at the
very early stage of the risk assessment process, in an
easily accessible electronic format with the possibility
to search, download and print the studies. Confidential
information will be protected in duly justified
circumstances. Confidentiality claims will be assessed
by EFSA.M It aims at increasing the transparency of
the EU risk assessment in the food chain, on
strengthening  the reliability, objectivity and
independence of the studies used by European Food
Safety Authority and revisiting the governance of
EFSA in order to ensure its long-term sustainability.
The main elements of the Regulation aim at: ensuring
more transparency; increasing the independence of
studies; strengthening the governance and the
scientific cooperation; developing comprehensive risk
communication.?

EU food legislation is aimed at increasing confidence
in the safety of products and services, reducing the
likelihood of diseases associated with dangerous
products, improving state of health of population.

5. Conclusion

Creation of a harmonized legal regulation of food
safety is the result of a long process of deepening the
integration processes of the European Union. The first
EU regulations were aimed at ensuring the free
movement of food between EU member states. This
was ensured through the adoption of vertical directives
that set standards for certain specific goods. EU
legislation related to food safety covers a large number
of legislative acts and set of rules which are based on
solid science, risk analysis, protection of consumer
interests and principle of transparency and thorough
risk assessment.
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Abstract

The concept of extremism is not defined in the legal
order in Slovakia but also in many other states. The
authors of the presented paper provide an analysis of
the concept of extremism and its historical
development as well as deal with the description of the
ideology on which extremism is based. The social
situation in the world, in individual countries, provides
a breeding ground for the emergence and revival of
extremist movements. The aim of the paper is to
summarize the issue of extremism and its undergrowth
on the basis of current legislation and literature.

Key words

Extremism, terrorism, radicalism, Marxism-leninism,
stalinism, anarchism, trotskyism, maoism

1. Pojem extrémizmu

Pojem extrémizmus je v suacasnosti obsiahnuty v
mnohych definiciach ktoré sa od seba navzajom
odliSuju. Na definovanie a vymedzenie pojmu
extrémizmu sa v sucasnej spolo¢nosti stretdvame s
mnozstvom protichodnych nazorov, a to
predovSetkym z dovodu nejednoznacnosti jeho
vyznamu. Neexistuje Zziadna univerzalna definicia
tohto pojmu ktord by jednoducho a jednomyselne
definovala jeho vyznam. V dnes$nej dobe sa niam
naskytuje mnozstvo vysvetleni pojmu extrémizmu,
pricom ¢asto dochadza k ich protichodnosti.
Extrémizmus je mnohovrstvovym fenoménom a je
predmetom skdmania mnohych vednych disciplin.
Odborné vedy ako sociolégia, politoldgia, filozofia ¢i
pravo zastavaju kazda vlastny nazor a pohl'ad na dana
problematiku. Vo svojej podstate mozno extrémizmus
chapat’ ako politologicky alebo Zurnalisticky pojem. Je
charakteristicky svojim postojom proti systému,
predstavuje postoj proti Ustave a demokracii, a je
prostriedkom pachania destruktivnych, nebezpecnych
a neziaducich aktivit. Takymito aktivitami rozumieme
aktivity, ktoré priamo alebo nepriamo p6sobia na
sucasny demokraticky systém, priCom ich cielom je
jeho nahrada systémom totalitného rezimu, diktatdry a
pod. Tieto aktivity utocia na sustavu zakladnych prav
a slobdd, ktoré s0 garantované Ustavou a
medzinarodnymi dokumentmi.t

1 SIKULA, B. (2012): Clenenie extrémizmu v podmienkach
Slovenskej republiky.
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K nejednotnosti vykladu pojmu prispieva aj fakt, Ze v
ramci kruhov neodbornej verejnosti a masmédii,
dochadza c&asto k zamene s inymi zakladnymi
pojmami, ako je napriklad radikalizmus. Pévod slova
extrémizmus pochadza z latinského extremus, o
mozno volne prelozit’ ako najkrajnejsi, najvzdialenejsi
¢i hraniény. Aj slovo radikalizmus ma svoj povod v
latin¢ine v slove radix a znamena koreti.> Rozhodne
sa nejednd o ekvivalentné pojmy aj ked’ dochadza k
ich Castej zdmene. Za radikalizmus st povazované
predovsetkym kritické postoje, ktorych cielom je
zlepsit' politické pomery a nevedi k odstraneniu
demokratického systému. Naopak extrémizmus sa

prezentuje ostrymi nekompromisnymi nazormi a
postojmi  smerujucimi  proti  demokratickému
zriadeniu, vyuzivajuc  pritom vSetky = mozne

prostriedky, teda aj tie ktoré patria nad rémec
pravneho Statu.

Najvyznamnej$im rozdielom medzi extrémizmom a
radikalizmom je zédkonnost’ takého konania. Radikali
sa pohybujd svojou ¢innost'ou v rdmci zakona, aj ked’
na jeho okraji. Aj ked’ zastavaji tvrdu politiku, Ktord
obhajuje rdzne politické, ekonomické a socialne
zasahy, neprekracuju zakonné limity a reSpektuju
platni legislativu.® Naopak extrémisti svojim konanim
prekracuju  zdkonny rédmec, nereSpektuju Ustavné
zriadenie, platnd legislativu, a zakladné Pudské prava a
slobody deklarované Ustavou Slovenskej republiky a
Listinou zakladnych prav a slobdd.

Jedinou eurdpskou definiciou extrémizmu je definicia
uvedena v rezolicii Rady Eurépy s ndzvom
Nebezpeenstvo extrémistickych stran a hnuti pre
demokraciu v Eurdpe. Je v8ak nutné poznamenat ze
dand definicia nema zavézny charakter. Rezolucia
uvédza: ,Extrémizmus zodpovedd takej forme
politickej  aktivity, = ktora  odmieta  principy
parlamentnej demokracie a zaklada svoju ideoldgiu a
aktivity na nezndSanlivosti, vylucovani, xenofobii,
antisemitizme a ultranacionalizme. “*

Je nutné podotknut’, Ze pojem extrémizmus nepatri k
pojmovym prostriedkom pravnej terminologie a jeho
legélne zakotvenie v prave, sa nedd v blizkej
buducnosti predpokladat. Dévodom je nevhodnost
tohto o0znacenia a taktiez skuto¢nost’, ze icelom prava
nie je zistovanie, ¢i urcité jednanie mozno povazovat

2 VEGRICHTOVA, B. (2013): Extrémismus a spole¢nost.

3 VEGRICHTOVA, B. (2013): Extrémismus a spole¢nost.

4 SIKULA, B. (2012): Clenenie extrémizmu v podmienkach
Slovenskej republiky.



za extrémistické alebo nie, pravo ma naopak
posudzovat, ktoré jednanie je dovolené a ktoré
zakazané. Uéelom préava je posobit’ svojimi vieobecne
zavéznymi pravidlami na ochranu spolo¢nosti, a tym
plnit’ funkciu ako stabilizacny a proti extrémisticky
prvok.®

Situéciu ohladne vykladu pojmu v ramci prava navyse
stazuje skutoCnost’, ze pojem extrémizmus nie je v
trestnom prave zakotveny. V sGcasnosti trestné pravo
nedisponuje  samostatnym  pravnym  predpisom,
zaoberajucim sa problematikou extrémizmu. Zakonna
uprava tohto Specifického druhu protipravneho
konania je zahrnuta iba v jednotlivych ustanoveniach
Trestného zakona a niektorych nizsich prévnych
normach.® Trestné pravo reaguje na extrémizmus aZ
ked dosiahne wurcitého stupnia respektive formy.
Mozno Kkonstatovat, ze zo strany trestného prava
dochddza k sankcii az v momente ked’ prerastie v
nasilie, hlasanie nendvisti, diskriminacie ¢ hanobenia
urcitej skupiny obyvatelov. Definiciu pojmu by sme
nenasli ani v pravnych poriadkoch okolitych Statov.
Dévodom preco nie je extrémizmus zakomponovany v
pravnych, respektive v trestnych poriadkoch vacsiny
Statov je predovSetkym ten, ze ide o pojem vagny a
nejasny.

Z pohladu sociol6gov extrémizmus predstavuje suhrn
uréitych socialne patologickych javov, ktoré s
vytvarané viac ¢i menej organizovanymi skupinami
0s6b, ktorych hlavnym pozndvacim znakom je
predovsetkym odmietanie zakladnych hodn6t a noriem
spolo¢nosti.”

Podrla niektorych autorov je extrémizmus produktom
demokratickej spolo¢nosti, nakolko demokracia
nedisponuje dostatkom ochrannych mechanizmov
ktorymi by sa bola schopna branit" vo¢i $kodlivym
javom. Dévodom absencie takychto mechanizmov je
skuto¢nost’, Ze ak by nimi skutoé¢ne disponovala, uz by
nebola demokraciou ale diktatirou.® Preto sa kazda
demokratickd spolo¢nost’ stretdva s extrémizmom.
Slovenska republika ako demokraticky pravny S§tat
odmieta vSetky formy a prejavy extrémizmu. Povazuje
ho za negativny jav ktory je v protiklade proti

zékladnym  hodnotam  zakotvenym v  Ustave
Slovenskej republiky.

Z  pohladu  Ministerstva vnitra  predstavuje
extrémizmus negativny, rozmahajlci sa, dynamicky a
multidimenzionalny celospolocensky fenomén,

znamenajuci hrozbu pre spolo¢nost’, pre demokratické
hodnoty a Ustavné principy.

,,Ohrozuje  primarnu  hodnotu ludskych prav a
zakladnych slobdd, ma proti -systémovy postoj a

5 CERNY, P. (2005): Politicky extrémismus a pravo.

® KOHAN, P. (2012): Definicia extrémizmu v podmienkach
trestného prava Slovenskej republiky.

7" MLYNARCIKOVA, V. (2008): Nemaj trému z extrému-
informéaciami proti extrémizmu.

8 VEGRICHTOVA, B. (2013): Extrémismus a spole¢nost.
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posobi destruktivne na existujici demokraticky systém
a jeho usporiadanie, na zaklady pravneho pluralitného
Statu, na riadny vykon Statnej moci, pricom moéZe
ohrozovat' aj uzemnu celistvost jednotlivych Statov ci
nedotknutelnost  ich  Statmych  hranic. Je to
predovsetkym druh politicky motivovanej aktivity,
ktory odmieta principy parlamentnej demokracie a
pluralizmu, ktorej ideoldgia a aktivity si zalozené na
intolerancii, xenofébii, antisemitizme a
ultranacionalizme. Extrémizmus je pritomny vo
vSetkych demokratickych Statoch a snahy o jeho
elimindciu sa casto vyznamne lisia. “°

Slovenska republika sa ako &lensky §tat Eurdpskej
Unie, zaviazala vynalozit' snahu o realizaciu aktivit
smerujdcich  proti  radikalizacii a  extrémizmu
spolo¢nosti. Na pojem extrémizmus poskytuju svoj
pohl'ad aj medzindrodné organizacie, ktorych je
Slovenska republika ¢Elenom. Prikladom st napr.
Organizacia pre bezpe¢nost’ a spolupracu v Eurdpe —
OBSE (Organization for Security and Co-operation in
Europe —OSCE) alebo zavereéné odporiicania Vyboru
OSN pre odstranenie rasovej diskriminacie. Tie
oznacuju extrémizmus novym pojmom a to ako trestné
¢iny z nenavisti (z ang. hate crimes).1?

Struéne mozno tento pojem definovat’ ako oznacenie
protipravnych ¢inov proti osobam pripadne proti ich
majetku alebo organizaciam, z dévodu ich prislusnosti
k wurditej skupine alebo nazorom. Ide najmd o
prislusnost’” k rase, narodu, narodnosti, etnickej
skupiny, pévodu rodu, z dévodov sexudlnej orientécie,
nabozenského vyznania ale aj telesného postihnutia
pripadne veku. Koncept hate crimes pochadza z USA
a postupne sa roz8iril do pravnych uprav jednotlivych
§tatov. Zakonodarcovia zareagovali na nutnost
konceptu hate crimes, a implementovali ho Trestného
zakona. V roku 2013 v ramci novely Trestného zakona
doslo k doplneniu Gpravy osobitného motivu v § 140
pism. f), podla ktorého je trestny c¢in spachany s
osobitnym motivom ak bol spachany z néarodnostnej,
etnickej alebo rasovej nendvisti, nendvisti z dovodu
farby pleti alebo nendvisti pre sexualnu orientaciu.**

Z uvedeného teda mozno odvodit’ Ze extrémizmus je
unikatny spoloéensky jav sprevadzajiici spolo¢nost’ od
jej pociatku. Je fenoménom predstavujlcim zavazné
prejavy ktoré odporuji zakladnym prdvam a slobodam
a svojim vplyvom pdsobi proti principom pravneho
Staitu. Mozno ho oznalit za konanie a prejavy
jednotlivcov ¢i skupin zastavajucich postoje krajne
orientovanej protidemokratickej ideolégie. Ide o snahu
o obmedzenie a potlacanie zékladnych prav a slobod
urditych skupin obyvatel'stva z dovodu ich prislusnosti
k narodnosti, rase, etniku, farbe pleti, k nabozenstvu,
jazyku ¢&i sexualnej orientacii. Taktiez objektom

® Koncepcia boja proti extrémizmu na roky 2011-2014.

10 Navrh koncepcie boja proti extrémizmu na roky 2015-
2019.

11 Zakon ¢. 300/2005 Z.z., Trestny zakon § 140 pism. f).



utokov extrémistov moézu byt osoby s odlisnymi
politickymi nazormi.?

Na vymedzenie extrémizmu existujd v ramci
spolo¢nosti  velmi rozporuplné néazory. Ide o
multidisciplinarnu problematiku, nakol'ko
extrémizmus nie je pevne stanovenym pojmom a jeho
definicia nie je jednoznacna o spdsobuje znacny
chaos v rdmci jeho vykladu. Z doposial uvedeného
mozno vyvodit, Ze nie je mozné vytvorit jednu
komplexnd ustalenu definiciu tohto pojmu nakolko
zasahuje do mnohych oblasti spoloéenskych vied,
pricom kazdd z nich pontka vlastni modifikaciu
daného pojmu.

Nakol'ko je vysoko individudlnym pojmom, tak by
podla teoretikov mala jeho pripadnd definicia, na
jednej strane stanovit’ hranice, ktoré eSte spolo¢nost’
akceptuje a na druhej strane tie, ktoré st spolo¢nostou
neakceptovatelne  a  zakladajd = tak  trestn(
zodpovednost.  PredovSetkym by nemala byt
moralnou pouckou. Takto vymedzeny pojem by bol
prinosom pre ¢innost’ organov ¢innych v trestnom
konani ako aj bezpecnostnych zloziek v ramci
objastiovania  trestnej ¢innosti  spojene;j S
extrémizmom.’® Vzhladom na fakt ze ide o
dynamicky, neustale sa vyvijajuci fenomén, mozno
ocakavat’ ze rozsah jeho vykladu sa bude nadalej
roz$irovat’ podla aktualnych poznatkov,
novonadobudnutych informécii a trendov v danej
oblasti skimania.

2. Histdria a pdvod extrémizmu

Podla niektorych teoretikov, je extrémizmus
historicko-antropologickym ukazovatelom.'* Ide o
jav, ktory sprevadza demokratickl spoloénost’ pocas
celej jej existencie. Sucasnd podoba extrémizmu v
Slovenskej republike vychadza a je poznaCena
predovsetkym totalitnymi ideoldgiami prevladajacimi
v Eurdpe pocas 20. storoCia. Jedna sa predovsetkym o
faSizmus, nacizmus a komunizmus, ktoré tvorili
zaklad pre vznik a formovanie subjektov
extrémizmu.’® Jeho vyvoj je znane podobny vyvoju
v okolitych Statoch. V rdmci skumania historie
extrémizmu, si je moZne v8imnit pozoruhodny jav
vSetkych foriem spoloc¢enského extrémizmu ktory
tvori ich spolo¢ny znak. A to skutocnost, ze vSetky
alebo takmer vSetky extrémistické skupiny su
zamerané  proti  liberalnej a  demokraticko-
kapitalistickej spolo¢nosti. Avsak kazdy subjekt
extrémizmu sa pritom zameriava na inu oblast’ proti
ktorej vystupuje.

12 VEGRICHTOVA, B. (2013): Extrémismus a spole&nost.

18 Koncepcia boja proti extrémizmu na roky 2011-2014.

4 LEBEDA, D. (2013): Uvod do problematiky extrémismu:
prirucka pro pedagogy.

15 CHARVAT, J. (2007): Soucasny politicky extremismus a
radikalismus.

3. Formy extrémizmu

Extrémizmus je pretrvajici a neodstranitelny jav,
ktory sa objavuje v kazdej demokratickej spoloénosti,
a inak tomu nie je ani na Uzemi Slovenskej republiky.
Demokracia  nedisponuje  takymi  aparatmi a
mechanizmami ktorymi by bolo mozné razantne
zabrénit’ extrémizmu. Keby tomu tak bolo, sama by
netvorila demokraciu ale diktaturu.*® Komplikovanost
a nejasnost’ pojmu extrémizmus sa prejavuje aj v jeho
vSeobecne platnej klasifikacii, ktora rozdel'uje
extrémizmus na politicky, narodnostny nabozensky a
ekologicky. 17

Myslienkovu podstatu politického extrémizmu tvoria
rozne ideoldgie, ktoré s0 charakteristické pre
spochybtiovanie demokratickych zakladov spolo¢nosti
a poruSovanim zakladnych l'udskych prav a slobdd.
Prave ideolégie ako faSizmus, nacizmus alebo
komunizmus, tvoria zéklad, z ktorého politicki
extrémisti vychadzaji. 8

Politicky extrémizmus je typicky tym, Ze svojim
odchylenim od vSeobecne platnych pravnych noriem,
predstavuje formu urcitého politického programu s
vyraznymi prvkami nazorove] neznaSanlivosti a
odmietanim kompromisnych rieSeni. V odbornej
literatire je politicky extrémizmus najéastejsie
rozdeleny na tzv. pravicovy a lavicovy, aj ked” je ¢asto
velmi tazké kategoricky wuréitt kam jednotlivé
extrémistické subjekty zaradit.!® Dané rozdelenie ma
svoj historicky pévod v ¢asoch francuzskej revolicie,
a aj ked je c&asto kritizovanym, vychadza z neho
vicsina pramenov.

Slovensky pravny poriadok nedefinuje pojem
extrémizmus explicitnym vymedzenim pojmu. Z toho
dovodu Ministerstvo vnutra pre potreby odhalovania,
objastiovania, prevencie a dokumentacie
extrémistickej trestnej ¢innosti vymedzuje tri zakladné
formy extrémizmu a to:

1) Pravicovo orientovany extrémizmus -
prejavujici  predovSetkym myslienky a nazory
vychadzajlce z idei rasizmu, nasilia, nacionalizmu,
antisemitizmu. Zdrojom s najmi ideologie fasizmu a
nacizmu.

2) LCavicovo orientovany extrémizmus -
vychadzajuci prevazne z radikalnych
antikapitalistickych a  antikorporatnych  tedrii.
Ovplyvneny je najma ideami marxizmu-leninizmu,
stalinizmu, trockizmu ¢&i anarchizmu.

3) Nébozensky orientovany extrémizmus —
reprezentovany nabozenskymi skupinami, ktoré mézu
potencionélne svojou ¢innostou ohrozovat' Zivot,

6 KACMAR, J. (2012): Clenenie extrémizmu v
podmienkach Slovenskej republiky.

7 VEGRICHTOVA, B. (2013): Extrémismus a spole¢nost.

18 CERNY, P. (2005): Politicky extrémismus a pravo.

19 GUIDOVA, D. (2012): Extrémizmus verzus nedostatok
huménnosti v spolo¢nosti.



zdravie, alebo majetok, alebo
vSeobecne zavdzné pravne predpisy.

inak porusovat’

Pravicovy aj lavicovy extrémizmus maji niekol’ko
spoloénych znakov, akymi si napriklad zastavanie
nedemokratickych postojov, alebo obmedzovanie
zékladnych prav a slobod. V mnohych pripadoch
moéze byt velmi tazké spravne zaclenit dany
extrémisticky subjekt podla schémy pravice a lavice.

Kazdd z nich vSak vykazuje urcit¢é pre seba
charakteristické znaky.
Pravicovy extrémizmus je predovsetkym

charakteristicky odmietanim rovnosti vsetkych ludi,

pohrdanim Tudskych a prirodzenych prav a
popieranim  demokratického  tUstavného  Statu.
Zameriava sa na odstrdnenie liberdlnych a
demokratickych zoskupeni. Prezentuje sa

jednostrannym a nadrenym hodnotenim urcitej
skupiny, néaroda, etnika alebo rasy, priGom ostatné
skupiny ktoré sa odliSuju povazuje za nepriatel'ské.

Pre pravicovy extrémizmus je typické pouzitie nasilia,
ktoré sa dostava do popredia a s nim aj Uzko suvisiaci
militarizmus. Casto sa v ramci pravicového
extrémizmu mozno stretn(t’ so zddraziiovanim ulohy
Statu v zivote jedincov. Ide o tzv. etatizmus, v ramci
ktorého dochadza k popieraniu prdv a slobdd
individualit a jednotlivcov. Za samozrejmé povazuje
vystupovanie a boj proti krajnej lavici a jej ¢innostiam.

Vigsina autorov popisuje 5 zadkladnych prvkov
charakteristickych pre pravicovy extrémizmus. Tvoria
ich: nacionalizmus, rasizmus, xenofébia, anti-
demokracia a silny §tat.?° Cielom prislusnikov
extrémistickej pravice je uplatnenie totalitného
politického rezimu, akymi boli napr. fagizmus alebo
nacizmus, pod ktorym déjde k zavedeniu zakladnej
nerovnosti l'udi, podmienenej pOvodom, narodnou,
etnickou alebo rasovou prislusnost’ou.

Hlavnym podkladom pre pravicovy extrémizmus je
rasizmus, ktory sa prejavuje ako ur¢ité presvedéenie o
biologickej nadradenosti a prevahe bielej rasy. Podl'a
rasistickych teorii je biela rasa nadradend nad
vsetkymi rasami. Ide o negativny jav ohrozujuci
spolocnost’ a zakladné principy obcianskeho sizitia.
Medzi najtypickejSie formy pravicového extrémizmu
zarad’'ujeme rasizmus, antisemitizmus, nacionalizmus,
fasismus, nacizmus, neofasizmus a neonacizmus.?!

Lavicovy extrémizmus je spolo¢nostou hodnoteny
menej prisne a je nou prijimany v ovela vicsej miere
ako je tomu pri pravicovom extrémizme. Skupiny
priaznivcov Tavicového extrémizmu zastavaji casto
myslienky, ktoré si vSeobecne brané za prijatelné,
alebo dokonca vyslovne kladné, preto je niekedy
obzvlast zlozité rozliSit medzi krajnou lavicou a
zvySkom spolo¢nosti.

0 CERNY, P. (2005): Politicky extrémismus a pravo.
2L CHMELIK, J. (2000): Symbolika extrémistickych hnuti.
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Pre lavicovy extrémizmus je typické jeho delenie na
dva hlavné prady, a to na komunisticky a anarcho-
autonomny. Lavicové doktriny a programové
vyhlasenia sa na prvy pohlad sice zhoduju s
demokratickym a Gstavnymi principmi, avSak z tychto
zékladnych principov vyvodzuji dosledky a riesenia,
ktoré mozno povazovat za extrémistické.  Usilujd
najmé o presadenie fundamentalnej l'udskej rovnosti a
snazia sa o jej aplikaciu do vSetkych oblasti Zivota.
Typickou je napr. oblast sukromného a Statneho
vlastnictva.?2

Pre Tlavicovy extrémizmus, je rovnako ako pri
pravicovom extrémizme priznaéné napojenie na
ideolégie a to predovSetkym na marxizmus-
leninizmus, stalinizmus, anarchizmus, trockizmus,
maoizmus a d’alsie.?®

Castym javom v ramci krajnej Tavice je aj
vystupovanie  proti  demokratickému  Stadtu  a
poukazovanie na jeho chyby. Presadzuju nastolenie
novej formy Statneho zriadenia, v ktorom dominantnt
ulohu ma zohravat ,rozhodovanie Tludu“. Pri
anarchizme je navySe akakol'vek forma Statnosti
povazovana za represivnu.

Zhodnym znakom lavicového aj pravicového
extrémizmu je suhlas s nasilim ako revoluénym
nastrojom na presadenie vlastnych cielov a vizii.
Vyraznym znakom je najmid antifaSizmus, resp.
antinacizmus. Za faSistov Casto oznacuji vsetkych
politickych nepriatelov lavice.?*

Hlavnym cielom lavicového extrémizmu je absolitne
oslobodenie ¢loveka od vsetkych utlakov zo strany
Statu a spolocnosti. Snazia sa o vytvorenie spolo¢nosti,
v ktorej by vladla absolitna rovnost. Realiz4cia takej
myslienky vsSak predpoklada existencie vsetkych
Statov, prakticku likvidaciu hierarchického
usporiadania spolo¢nosti a odstranenie nerovnosti
vratane vietkych ekonomickych rozdielov.?®

Okrem skupin spadajucich do kategorie politického
extrémizmu a delenia podla pravo-lavej schémy,
existuje aj niekolko zoskupeni tzv. sekundarneho
extrémizmu. Tvoria ich skupiny, ktoré nesleduju
primarne politické ciele, ale orientujd sa na
presadzanie vlastnych idei a pravdy. Do tejto kategdrie
foriem  extrémizmu zapadd aj  nabozensky
extrémizmus. Ide o formu extrémizmu, ktora nie je
vymedzena politicky, ale prevazne nabozensky. Je
reprezentovany najmé réznymi druhmi nabozenskych

siekt a hnuti, alebo pseudonébozenskych organizacii.?®

Vseobecna definicia opisuje nabozensky extrémizmus
ako urcité konanie ¢lenov skupin, predovsetkym siekt
alebo nabozenskych hnuti, ovplyvnenych naboZzenskou

2 \VEGRICHTOVA, B. (2013): Extrémismus a spole¢nost.
2 Pozri predchadzajlce kapitoly.

2 CERNY, P. (2005): Politicky extrémismus a pravo.

% CHMELIK, J. (2000): Symbolika extrémistickych hnuti.
% VEGRICHTOVA, B. (2013): Extrémismus a spole¢nost.



orientaciou, ktoré sa prejavuje najma vo forme
psychickej manipulacie s 'ud'mi, psychickym nasilim,
pripadne inou formou nasilia alebo konania, ktorym
dochadza k poruSovaniu pravneho poriadku alebo je
spolocensky neziaducim.?’

Nabozensky extrémizmus je z hladiska formy
extrémizmu charakteristicky dvomi podtypmi. Prvy z
nich vychadza z radikalizacie a extremizacie
tradiénych  velkych nabozenstiev ako islam,
krestanstvo, radikalny hinduizmus atd’. Druhy typ je
extrémisticky uz vo svojom jadre, predstavuju ho
rozne sekty a hnutia, ktoré uz v ramci svojich uceni
hlasaji  myslienky ktoré su nedemokratické a
nehumanne.

S extrémizmom je Uzko spojeny aj tzv. nabozensky
fundamentalizmus. Ide o mysSlienkovy smer
vychéadzajlci z presvedéenia o existencii ucenia o
neomylnej a Uplnej pravde o ludstve a jeho cesty k
spase.® Nabozenski fundamentalisti seba samych
povazuju za dolezitych spasitelov a ochrancov
spolocnosti. Interpretaciou radikalnych nabozenskych
idei vnasaju do spolo¢nosti nedemokratické prvky.
Najvacsi rozmach nabozenského fundamentalizmu
mozno  badat v  ramci islamu.  Islamské
fundamentalistické skupiny obhajuji svoje nésilné
¢iny, odvolavanim sa na texty Koranu a tradiciu
proroka Mohameda.?®

Pojem nabozenska sekta slovensky pravny poriadok
nikde nedefinuje. Ide o relativne uzavreté
spolocenstvo 0sdb rovnakého ndbozenského vyznania,
vyznacujuca sa systémovym usporiadanim a vysokymi
narokmi kladenych na svojich ¢lenov. Mnohé z nich
vedome zneuZivaju naboZenstvo na netransparentnu a
necestnu ¢innost’ s cielom podmanenia si osoby a jej
naslednej manipulacie s jej volou a vedomim. Pre
tresnu  Cinnost a prejavy siekt a kultov je
charakteristickd velka latencia ich prejavov.*
Dévodom je predovsetkym vehementna oddanost’ ich
¢lenov svojej viere, ¢im stazuju moznost’ vySetrovania
trestnej ¢innosti nabozenského extrémizmu.

Pomerne novou formou extrémizmu je ekologicky
extrémizmus resp. enviromentalizmus. lde o pomerne
novy fenomén, ktory vSak rozsiruje svoje pdsobisko a
¢lenskd  zékladiiu. Ide o vyhrotené konanie
jednotlivcov, alebo ekologicky orientovanych skupin,
ktor¢ sa prejavuje predovSetkym poSkodzovani
majetku a braneni v urcitej legalnej Cinnosti, ktora
podla ich subjektivneho hodnotenia Skodi zivotnému
prostrediu, ktoré pre nich predstavuje rozhodujicu
hodnotu.3!

2" Tamtiez.

2 Nabozensky fundamentalizmus TamtieZ [cit. 2015-11-22],
dostupné na http://slovnik.ku.sk/encyclopedia/nabozensky-
fundamentalizmus/

2 DED, M. (2011): Nabozensky fundamentalizmus.

3 Koncepcia boja proti extrémizmu.

31 CERNY, P. (2005): Politicky extrémismus a pravo.
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Aj napriek existencii pravicovo orientovanych
ekologickych ~ skupin,  véicSina  ekologickych
extrémistov zastava apolitické postavenie, alebo je
spojena s lavicovym extrémizmom. V ramci tychto
skupin &asto prevlada nazor, ze Kkapitalizmus je
nastrojom poskodzovania prirody.

Cielom ekologickych teroristov je zriadenie urcitej
primitivnej spolo¢nosti, ktora by nebola zatazou pre
zivotné prostredie. Casto vo svojich nazoroch
pomenovavaji  Tudstvo ako Skodlivy element,
predstavujuci uréita chorobu planéty. Ich snahou o
obmedzenie zakladnych I'udskych slobdd a totalitnymi
nazormi na presadenie zriadenia  spolocnosti
podriadenej prirode sa priblizuji ndzorom krajnej
lavice.%

S pojmom ekologicky extrémizmus je casto
zamienany pojem ekKoterorizmus. Je vSak nutné
konstatovat’, ze v ramci ekoterorizmu ide najmé o
prostriedok k presadzovaniu zaujmov, pricom
ekologicky extrémizmus je chépany ako smer
popierajlci demokratické zasady.33

Vyznamnym prvkom extrémizmu, ktory tvori jednu z
jeho zékladnych metod a prostriedkov je terorizmus.
V sucasnej dobe je mnoho definicii zaoberajticich sa
terorizmom ¢i v uzSej alebo SirSej miere. Vyznam
terorizmu spociva v systematickom vyuzivani roznych
foriem ozbrojeného nasilia, alebo priamej hrozby jeho
pouzitia, ako hlavného néastroja na realizaciu ur€itych
politickych cielov S§tatu, alebo roéznych nestatnych
organizacii, hnuti a a skupin.3 Mozno ho definovat’ aj
ako urcity druh politiky ktorej obsahom je teror,
vyuZivany na dosahovanie strategickych cielov hnuti a
skupin.

Terorizmus mozno oznalit aj ako urcitat formu
psychologického  boja. Z pohladu definicie
extrémizmu, mozno charakterizovat’ terorizmus ako
obzvlast zavazné S§tadium prejavu  extrémistov.
Extrémizmus je svojim zameranim orientovany na
ideologické a programové ciele, pricom terorizmus
ako jeho metdda slizi na dosahovanie takychto cielov.
V tedrii najéastejSie opakujucim sa znakmi st nasilie,
strach, obete a ucelové ovplyviiovanie verejnosti alebo
inych mensich skupin obyvatel'stva.

Definiciu terorizmu poskytuje aj Ministerstvo vnutra
Slovenskej republiky. To definuje terorizmus ako
zhluk nésilnych taktik, ktoré s teroristickymi
trestnymi ¢inmi, ak si zamerané proti legitimnemu
ustavnému poriadku, priCom v ramci definicie
poukazuje na to Ze nejde o ideoldgiu.%

% CERNY, P. (2005): Politicky extrémismus a pravo.

3 VEGRICHTOVA, B. (2013): Extrémismus a spole¢nost.

3 KLAVEC, J. (2004): Terorizmus ako politicky fenomén.

% KLAVEC, J. (2004): Terorizmus ako politicky fenomén.

% Trestnopravne aspekty terorizmu v SR, [cit. 2015-11-23],
dostupné na: http://www.minv.sk/?trestne_ciny



Slovenska republika sa ako ¢lenska krajina Eurdpske;j
unie dohodla na spoloénej definicii teroristickych
trestnych Cinov. Tie si uvedené v ramcovych
rozhodnutiach Rady, v ktorych s definované ktoré
trestné ¢&iny by mali byt kriminalizované podla
vnutrostatneho prava ¢lenskych krajin ako teroristické
trestné €iny: ,, Patri medzi nich nasilna trestna ¢innost,
unosy, branie rukojemnikov, znicenie infrastruktiry,
vyroba a pouzivanie zbrani, vybusnin alebo CRBN
latok alebo hrozba spdchat niektory z tychto cinov. “%
Tieto trestné C¢iny s0 zamerané najméd proti
politickému a  Gstavnému  systému, alebo
hospodarskemu a socidlnemu zloZeniu Statu prip.
medzinarodnej organizacie.

Trestny zadkon na rozdiel od extrémizmu definuje
terorizmus resp. teror v rdmci svojej terminoldgie.
Trestny €in teroru trestny zakon vyklada v § 313 resp.
§ 314. Teror modze byt prejavovany jednotlivou
trestnou Cinnost'ou, ktord trestny zdkon bezne
postihuje (napr. trestny ¢&. vrazdy). Ma vSak snahu
poskodit’ ustavné zriadenie Slovenskej republiky.
Skutkova podstata trestného cinu teroru je teda
naplnend, ak ddjde k ohrozeniu primarne chraneného
objektu, ktorym je Gstavné zriadenie. Za sekundarne
chraneny objekt povazuje skutkova podstata trestného
¢inu teroru Zvot c¢loveka.® Z dovodu vysokej
nebezpecnosti  terorizmu je trestny Cin teroru
kvalifikovany ako obzvlast’ zavazny zlocin.

Trestny ¢in terorizmu a niektoré formy ucasti na
terorizme, zakonodarca taktiez obsiahol v Trestnom
zakone, konkrétne v § 419. Dévodom bola potreba
zintenzivnenia boja proti terorizmu, pricom za vyuZitie
najprisnejSich trestov sa povazuje za nevyhnutné.
Vychadza predovsetkym z ramcovych rozhodnuti
Rady o boji proti terorizmu.%®

Terorizmus mozno rozdelit' do 3 zakladnych skupin,
ktoré mozno d’alej vnutorne delit. Tvoria ho politicky
terorizmus, krimindlny terorizmus a deviantny
terorizmus.*® Teroristickd ¢innost sa orientuje na
potrestanie urcitej skupiny l'udi a to prostrednictvom
revoluénej snahy o zmenu systému. NajcastejSie
vyuzivanymi prostriedkami terorizmu su unosy a
branie rukojemnikov, systematické vrazdy, sabotaze,
atentaty atd. Cielom nie je ani tak nasilie
teroristickych skupin, ale uritd moznost vyslat
posolstvo, resp. spravu, vladnucim garnitiram a tak
dostato¢ne zaujat’ ich pozornost’.4!

Priama Umera medzi extrémizmom a pouzivanim
teroristického nésilia neexistuje. Aj ked niektori
teoretici extrémizmus a terorizmus zlucuju, tvoria
samostatné pojmy. Politicky extrémista Utogiaci proti
demokratickym zasaddm moéze byt oznaCovany za

37 Tamtiez.

3 1VOR, J. (2010): Trestné pravo hmotné.

39 IVOR, J. (2010): Trestné pravo hmotné.

4 KLAVEC, J. (2004): Terorizmus ako politicky fenomén.
4 CERNY, P. (2005): Politicky extrémismus a pravo.
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extrémistu, avSak extrémista nemusi spravidla

teroristom.*?

Slovenskéd republika v stcasnosti netvori primarny
objekt terorizmu. AvSak vzhladom na aktuédlne
problémy migraénej krizy vykonavaju $tatne organy
zvySenu aktivitu v oblasti ochrany pred terorizmom.
Nelegéalna migracia predstavuje v stcasnosti rizikovy
faktor, nakol’ko medzi migrujucimi sa mozZu
nachadzat aj  Clenovia  fundamentalistickych
islamskych teroristickych skupin.

4, Zaver

Nepresnost, nejednotnost a  vagnost  pojmu
extrémizmu stazuje jeho blizsiu identifikaciu a Casto
ma za nésledok Zze do spolo¢nosti prenikni
extrémistické prvky, ktoré vzhladom na absenciu
jasnej definicie nebolo mozné spravne a vcas urcit.
Organy spolupracujice na boji proti extrémizmu ¢asto
nevedia ¢o mozno povazovat’ za extrémizmus a €o nie.
Jednotnd a presna definicia extrémizmu prijatd na
medzinarodnej urovni by mohla vyrazne posilnit
efektivitu boja proti tomuto fenoménu. Je vSak mozné
konstatovat’ ze v blizkej dobe takito definiciu, ktord
by nebola len politickou alebo sociologickou pouckou
nemozno  ofakavat. Hlavnym  dévodom je
predovsetkym rozdielny nahl’ad na dant problematiku,
vychéddzajaci najmad z historickych, politickych,
kultarnych a nabozenskych dévodov z ktorych dané
$taty pri ponimani extrémizmu vychadzaja.

Charakteristickym prvkom extrémizmu je jeho
podklad, ktory najcastejSie tvoria totalitné ideoldgie
alebo vlastny extrémisticky vyklad nabozenského
uCenia. Extrémisti tak vychddzaju z ideologii ktoré
mali v minulosti za nasledok miliény I'udskych obeti,
pokusaji sa o ich implementiciu do sucasnej
spolo¢nosti a Sirenie tohto patologického javu.

Boj proti extrémizmu v Slovenskej republike presiel
od roku 1989 vyvojom ktory sa v sucasnosti odraza v
smerovani boja proti extrémizmu. Primarnym
prostriedkom legislativnej ochrany pred extrémizmom
je Trestny zadkon. Aj napriek absencii vymedzenia
pojmu  extrémizmu, obsahuje pravnu Upravu
jednotlivych trestnych ¢inov extrémizmu.

Uginnu prevenciu zabezpetuju okrem legislativnych
nastrojov aj institucionalne prostriedky a aparaty, ¢im
sa vzajomne dopliajii a vytvaraju systém prostriedkov
zameranych proti extrémizmu. Ci uz ide o
vnutrostatne subjekty akymi su Policajny zbor,
Vojenskéd policia, Generdlna prokuratira ale aj
subjekty na medzindrodnej Urovni medzi ktorymi
dochadza k aktivnej vymene odbornych poznatkov pre
U¢innejSie posobenie v oblasti prevencie.

K jednotnému a efektivnemu smerovaniu eliminacie
extrémizmu taktiez prispieva pravidelné vydavanie
koncepcii boja proti extrémizmu, ktoré vychadzaji z

% CERNY, P. (2005): Politicky extrémismus a pravo.



aktualnych  odbornych  poznatkov a  potrieb.
Zabezpe€uju tak jednotné a systematické smerovanie
indtittcii ¢im dochadza k potlatovaniu extrémistickej
kriminality, jej prevencii, a to organizovanim
osvetovych ¢innosti alebo  zabezpeCovanim
vzdelavania odbornikov v danej oblasti. Mozno
poukdzat na vzajomnu prepojenost a zavislost
legislativnych a inStitucionalnych prostriedkov boja
proti extrémizmu. Iba spravnou legislativnou Gpravou
mozu organy a institucie zamedzovat® extrémistom v
ich posobeni, a naopak bez uinnych institicii
nemozno pravnu Upravu trestnych ¢inov s obsahom
extrémizmu aplikovat’.

Mozno predpokladat Zze v stcasnej politicko-
sociologickej situacii bude ochrana pred extrémizmom
nadobtdat’ ovela vdc¢si vyznam. Ddvodom je najma
rapidny narast migraénych problémov v Eurdpe a
celkova nestabilita politiky Eurdpskej Gnie. A nakolko
extrémizmus odraza stav v spoloCnosti, Staty tak
bezpochyby budi extrémizmu celit’ v ovel'a miere a
tak bude tak potrebné boj proti extrémizmu
zintenzivnit’.
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The position of a cooperating person in criminal proceedings

Postavenie spolupracujucej osoby v trestnom konani

Stefan Neszméry
Faculty of Education, Comenius University in Bratislava

Abstract

The concept of a cooperating person in criminal
proceedings is unknown in Slovakia but also in many
other countries. In foreign legislation, we can also
register it as a crown witness. He is also pejoratively
referred to as a penitent, ie a person who, through his
cooperation with law enforcement authorities, tries to
ensure the most advantageous position for himself,
low punishment, cessation of criminal prosecution.
1989, its further development and use to the present
day.
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1. Uvod

Osoba ktora sa podujme na spolupricu s OCTK je
Casto slangovo nazyvana aj ako ,kajucnik“. Aj ked
takéto oznacenie sa v naSom trestnom prave oficialne
nepouziva je vSeobecne zname aj laickej verejnosti o
koho ide. V odbornej literatire je skor oznacovana ako
spolupracujica  osoba  (spolupracujdci  svedok,
spolupracujdci obvineny). Postavenie prokuratora v
trestnom konani umoziuje ,,vyjednavat™ s pachatelom
(pachatelmi) nejakého trestného ¢&inu za ucelom
objasnit a usvedCit' pachatela trestného Cinu. V
pripade ochoty spolupracujiicej osoby poskytnit’
dolezité informacie (dokazy) potrebné k objasneniu
zé&vaznej trestnej ¢innosti na zaklade ktorych ddjde k
usvedCeniu pachatela mézZe prokurator s takouto
osobou uzavriet neformalnu dohodu s prislubom
poskytnutia ,.benefitov* pri uréovani trestu.

Pri vyuzivani tohto institutu je dolezité, aby sa pri
rozhodovani o priznani tychto benefitov zvazovala
zévaznost’ trestného ¢inu, ktory spolupracujica osoba
poméaha objastiovat — ta musi byt vicSia nez
zavaznost’ trestného ¢inu, ktory sam spachala.

Pouzitie vypovedi, ktoré urobia svedkovia vymenou za
svoju beztrestnost, prip. za iné vyhody, moze
kompromitovat’  spravodlivost  konania  proti
obvinenému a tiez vyvolat' chulostivé otazky v tom
zmysle, ze takéto vypovede uz svojou povahou mézu
byt predmetom manipulacie a mézu byt ucinené len s
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cielom ziskat na vymenu ponikané vyhody alebo
kvéli osobnej pomste. *

Kajucnik, ako pachatel trestnej innosti, usvedeuje iné
osoby svojou vypovedou a za takéto svedectvo
ziskava od $tatu (prokuratdry) urcité vyhody. Kajlcnik
a prokuratira teda uzatvaraju neformalnu zmluvu, v
ktorej si dohodni vyhody, ktoré kajacnikovi budi
plynat, ak bude opakovane vypovedat o urcitej
trestnej ¢innost’.?

2. Historia institutu korunného svedka v novodobej
historii Slovenska

Institat korunného svedka nie je naSmu pravnemu
poriadku neznamy pojem. Aj ked’ v tomto zneni sa do
naSich zékonov takéto oznadenie spolupracujiceho
pachatela nedostalo. V 90 rokoch 20. storocia sa u nas
rozmohol organizovany zlo¢in. Vznikali rdzne
zlo€inecké skupiny, ktoré si rozdelili Slovensko na
teritoria na ktorych sa dopustali pachania réznych
foriem trestnej Cinnosti. Samozrejme, Ze prebiehal aj
konkuren¢ny boj o ovladnutie uzemia konkurencnej
skupiny alebo niektorej jej ,.kSeftov. Organizovany
zlo¢in je hierarchisticky vybudovany systém, so
svojimi pravidlami a len vel'mi tazko je vniknit do
jeho Struktir nezasvitenej osobe. Policia a stdy neboli
pripravené na boj s novou formou organizovaného
zlo¢inu a pokial’ sa podarilo odhalit’ aj niektoré trestné
¢iny, boli zvacsa odsudené iba ,,malé ryby* a riadiaci
¢lenovia tychto zlo¢ineckych skupin aj ked sa o nich
vedelo unikali spravodlivosti. Bolo nutné zaviest' nové
indtitaty, ktoré by napomohli policii a sudom
odhalovat’ celt zlo¢inecku skupinu a to zavedenim
institatu korunného svedka. Institat korunného svedka
je v podstate obchod §tatu so zlo¢inom a zloCincami —
svedok objasni trestn( ¢innost’ vymenou za odmenu
od statu.3

Do roku 2000 sa podobny mechanizmus ako pri
navrhovanom in$titite  spolupracujuceho  alebo
korunného svedka uplatiioval prostrednictvom milosti
udelenej prezidentom. Osobe, na ktorej vypovedi bol
zaujem, prezident udelil milost, v dosledku ¢oho voéi
nej bolo zastavené trestné stihanie.

1 KMEC, J., KOSAR, D., BOBEK, M., KRATOCHVIL, J.
(2012): Evropska umluva o lidskych pravech.

2 SAMKO, P. (2020): O utajenych dohodich medzi
prokuratorom a kajdcnikom v trestnom konani.

3 KOUDELKA, Z. (2018): Spolupracujici obvinény.



Pravo prezidenta rozhodnut o nezacati alebo
nepokradovani v trestnom stihani bolo z Ustavy SR a z
Trestného poriadku v polovici roka 2001 vypustené a
uz nebolo mozné, aby prezident udelil milost. Toto
svoje pravo mohol vyuzit uz len v pravoplatne
skondenych veciach, teda aZ po odsudeni* V roku
2003 minister spravodlivosti Daniel LipSic sa vyjadril
pre casopis Trend v tom zmysle, ze ,Malo
beztihonnych l'udi je v kontakte s trestnou ¢innostou
mafii, preo je potrebné najst wvnatorny zdroj
informacii. Niekoho, kto vymenou za to, Ze nebude
stihany alebo Ze dostane niz8i trest, vypoveda a
usvedc¢i predstavitelov organizovaného zlocinu alebo
korupénych schém. Korunnym svedkom vsak nemdze
byt kazdy. Dohody pachatelov s organmi ¢innymi v
trestnom konani dnes nemo6zu existovat’ z dévodu, Ze
slovensky trestny proces je ovladany zasadou legality,
¢o znamenda, Ze organy su povinné stihat' vsetky
trestné ¢iny. S

V tomto obdobi sa uz pracovalo na novelizacii v tom
Case platiaceho Trestného poriadku zakona ¢.141/1961
Zb. Zakonom &. 457/2003 Z. z.,° ktory meni a doplia
zakon 141/1961 Zb. uéinnostou od 1.12.2003 zavadza
do pravnej upravy Slovenskej republiky institat tzv.
spolupracujiceho, resp. korunného svedka, a to
predovsetkym vo svojom paragrafovom zneni:

+ § 162a docasné odloZenie vznesenia obvinenia v
zneni ods. 1: ,,Ak by vznesenie obvinenia podstatne
stazilo objasnenie korupcie, trestného ¢inu zaloZenia,
zosnovania a podporovania zloCineckej skupiny a
teroristickej skupiny (8 185a Trestného zékona) alebo
obzvlast zavazného timyselného trestného ¢inu (§ 41
ods. 2 Trestného zékona) spachaného organizovanou
skupinou, zlo¢ineckou skupinou alebo teroristickou
skupinou alebo zistenie pachatela tohto trestného ¢inu,
moézZe vySetrovatel s predchadzajdcim sthlasom
prokuratora na nevyhnutnu dobu docasne odlozit
vznesenie obvinenia (§ 163 ods. 1) osobe, ktora sa
vyznamnou mierou podiel’a na objasneni niektorého z
tychto trestnych c¢inov alebo na zisteni pachatela.
Docasne odlozit' vznesenie obvinenia sa nesmie voci
organizatorovi alebo névodcovi trestného c¢inu, na
ktorého objasneni sa podiel’a.”

+ § 172 zastavenie trestného stihania v zneni o0ds.3:
Prokurator méze zastavit' trestné stihanie osoby, u
ktorej bolo docasne odlozené vznesenie obvinenia,
alebo proti obvinenému, ktory sa vyznamnou mierou
podielal na objasneni korupcie, trestného cinu
zalozenia, zosnovania a podporovania zloCineckej
skupiny a teroristickej skupiny (8 185a Trestného
zakona) alebo obzvlast zdvazného umyselného
trestného ¢inu (§ 41 ods. 2 Trestného zakona)
spachaného organizovanou skupinou, zlo¢ineckou
skupinou alebo teroristickou skupinou alebo na zisteni

4 FRICOVA, Z. (2020): Korunni svedkovia uz nebudi zavisli
od milosti prezidenta.

5 Tamtiez.

6 Zakon &. 457/2003 Zb. ktorym sa meni a doplita zakon ¢&.
141/1961, Zb. G¢innostou od 1.12.2003.
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alebo usvedéeni pachatela tohto trestného c¢inu a
zaujem spolocnosti na objasneni takého trestného ¢inu
prevySuje zaujem na trestnom stihani tejto osoby alebo
tohto obvineného; zastavit’ trestné stihanie sa nesmie
voci organizatorovi alebo navodcovi trestného ¢inu, na
objasneni ktorého sa podiel’al.

e § 173 prerusenie trestného stihaniav zneni ods.2:
Vysetrovatel' s predchadzajucim sthlasom prokuratora
moze prerusit trestné stihanie, ak sa obvineny
vyznamnou mierou podiela na objasneni korupcie,
trestného ¢inu zaloZenia, zosnovania a podporovania
zlo€ineckej skupiny a teroristickej skupiny (§ 185a

Trestného  z&kona) alebo obzvlast zavazného
Umyselného trestného &inu (§ 41 ods. 2 Trestného
zékona)  spachaného  organizovanou  skupinou,

zlo¢ineckou skupinou alebo teroristickou skupinou
alebo na zisteni alebo usvedCeni pachatela tohto
trestného ¢inu; prerusit’ trestné stihanie sa nesmie voci
organizatorovi alebo navodcovi trestného ¢&inu, na
objasneni ktorého sa podiela.

Potreba takejto pravnej Upravy vyplyvala z potreby
organov ¢innych v trestnom konani pri rieSeni
najzavaznejsich trestnych ¢inov pachanych
organizovanymi skupinami. Spolupracujici péchatel
(korunny svedok) bol jedinou moZnostou ako pri
dokaznej nudzi, ktora bola castym javom, odhalit
péachatel'ov trestnej ¢innosti. Trestny zakon a Trestny
poriadok z roku 1961 boli platné a uéinné vySe
Styridsat’ rokov. Aj ked’ v priebehu doby boli viackrat
menené a doplilované, ukazovala sa stale nalichavejsSia
potreba ich z&sadného prepracovania. Ani poéetnymi
novelami sa nedosiahol stav Uplného zosuladenia s
principmi nového Ustavného zriadenia Slovenskej
republiky, ¢o je pochopitelné, pretoze jeho samotna
podstata je zalozend na principoch diametralne
odlisného spolocenského a Statneho zriadenia obdobia,
v ktorom bol prijaty.’

Z&kony z oblasti trestného prava sa v dosledku
velkého pocétu noviel stali pomerne neprehladnymi.
Niektoré institaty trestného prava hmotného, s
prihliadnutim na dobu ich vzniku a na politické,
spolocenské a ekonomické zmeny, ktoré nastali po
roku 1989, boli uz v porovnani s novym ustavnym
zriadenim a sucasnou orientaciou  Slovenskej
republiky zastaralé a nekonvenovali ani pravnym
systémom vyspelych demokratickych krajin EU.

Rozsiahle politické, spolocenské a ekonomické zmeny
po roku 1989 boli sprevadzané dynamickou a
pocetnou  legislativou.  Preto  podla  Planu
legislativnych dloh vlady SR na rok 2003 a rok 2004
boli Ministerstvom spravodlivosti SR predlozené do
legislativneho procesu navrhy novych trestnych
kodexov. Vlada Slovenskej republiky schvalila dna
21.4.2004 navrh Trestného zdkona a dna 26.5.2004
navrh Trestného poriadku.

" Dbvodova sprava k zakonom.



Vysledkom tohto legislativneho procesu bolo prijatie
zakona c¢islo 300/2005 Z. z. Trestny zakon a zakon
¢islo 301/2005 Z. z. Trestny poriadok téinnost'ou od
01.01.2006. Ani v tychto pravnych norméach sa
neobjavilo pomenovanie ,korunny svedok®. V
trestnopravnej teorii a praxi sa presadilo oznagenie
spolupracujlica osoba® alebo spolupracujici svedok.?
Dosledkom spoluprace s takouto osobou je potom
nasledny vyvoj, ktory sa odvija vo vol'be procesného
postupu podla zakona ¢&.301/2005 Z.z. Trestny
poriadok. Podla Klatika podstatou  inStitutu
spolupracujlcej osoby, resp. tzv. korunného svedka je
dohoda medzi pachatel'om a $tatom, ktorej obsahom je
poskytnutie vyhody v podobe docasnej alebo trvalej
beztrestnosti a upustenie od dalSicho trestného
stihania.?®

Zékonodarca pristipil k pojmu spolupracujiceho
obvineného ktory zavadza v zakone 301/2005 Z. z.
predovsetkym v:

* 8 205 docasné odlozZenie vznesenia obvinenia v zneni
ods. 1: Ak by vznesenie obvinenia podstatne stazilo
objasnenie  korupcie, trestného ¢inu zaloZenia,
zosnovania a podporovania zlodineckej skupiny,
trestného ¢inu zaloZenia, zosnovania a podporovania
teroristickej skupiny alebo zlo¢inu spachaného
organizovanou skupinou, zlo¢ineckou skupinou alebo
teroristickou skupinou alebo zistenie pachatela tohto
trestného ¢inu, méze policajt s predchddzajucim
suhlasom prokuratora na nevyhnutni dobu docasne
odlozit vznesenie obvinenia osobe, ktorda sa
vyznamnou mierou podiel'a na objasneni niektorého z
tychto trestnych c¢inov alebo na zisteni pachatela.
Docasne odlozit’ vznesenie obvinenia sa nesmie voci
organizatorovi, navodcovi alebo objednavatelovi
trestného ¢inu, na ktorého objasneni sa podiela.

+ § 215 zastavenie trestného stihania v zneni ods. 3:
Prokurator moéze zastavit' trestné stihanie proti
obvinenému, ktory sa vyznamnou mierou podielal na
objasneni  korupcie, trestného ¢inu  zaloZenia,
zosnovania a podporovania zlo¢ineckej skupiny,
trestného ¢inu zalozenia, zosnovania a podporovania
teroristickej  skupiny alebo zlo¢inu spachaného
organizovanou skupinou, zlo¢ineckou skupinou alebo
teroristickou skupinou alebo na zisteni alebo
usvedCeni pachatela tohto trestného Cinu a zdujem
spolo¢nosti na objasneni takého trestného cinu
prevySuje zaujem na trestnom stihani tohto
obvineného; zastavit’ trestné stihanie nie je mozné voci
organizatorovi, navodcovi alebo objednavatelovi
trestného ¢inu, na ktorého objasneni sa podiel’al.

* § 218 podmienecné zastavenie trestného stihania
spolupracujiceho  obvineného v  zneni ods.1:
Prokurator méze podmienecne zastavit’ trestné stihanie
obvineného, ktory sa vyznamnou mierou podiel’al na

8 Uznesenie Ustavného siidu SR zo diia 5. 12. 2017, sp. zn.
1.US 609/2017.

® Uznesenie Ustavného stidu SR zo dia 8. 11. 2016, sp. zn.
111.US 758/2016.

0 KLATIK, J. (2007): Uvaha nad ciefom rekodifikacie
slovenskeého trestného procesu.
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objasneni  korupcie, trestného ¢inu zaloZenia,
zosnovania a podporovania zloCineckej skupiny,
trestného ¢inu zaloZenia, zosnovania a podporovania
teroristickej skupiny alebo zlo¢inu spachaného
organizovanou skupinou, zlo¢ineckou skupinou alebo
teroristickou skupinou, alebo na zisteni alebo
usvedCeni pachatela tohto trestného ¢inu a zaujem
spolo¢nosti na objasneni takého trestného cCinu
prevySuje zaujem na trestnom stihani obvineného;
podmienecne zastavit’ trestné stihanie sa nesmie voci
organizatorovi, ndvodcovi alebo objednavatelovi
trestného ¢inu, na ktorého objasneni sa podiel’al.

* § 228 Prerusenie trestného stihania v zneni ods. 3:
Policajt s predchadzajucim sthlasom prokuratora
moéze prerusit’ trestné stihanie, ak sa obvineny
vyznamnou mierou podiela na objasneni korupcie,
trestného ¢inu zaloZzenia, zosnovania a podporovania

zlo¢ineckej skupiny, trestného ¢inu zaloZenia,
zosnovania a podporovania teroristickej skupiny alebo
zlo¢inu  spachaného  organizovanou  skupinou,

zloCineckou skupinou alebo teroristickou skupinou
alebo na zisteni alebo usvedCeni pachatel’a tohto
trestného ¢inu; prerusit’ trestné stihanie sa nesmie voci
organizatorovi, navodcovi alebo objednavatelovi
trestného ¢inu, na ktorého objasneni sa podiela.

Zéakonom 300/2005 Z. z. Trestny zédkon umoZiiuje
spolupracujucemu péachatel'ovi (obzalovanému) alebo
obzalovanému, ktory sa prizna ku spachaniu trestného
¢inu nasledujtci institat:

* § 39 Mimoriadne zniZenie trestu v zneni ods. 2: Sud
moéze znizit' trest pod dolnt hranicu trestnej sadzby
ustanovenej tymto zdkonom aj vtedy, ak odsudzuje
pachatel’a

b) ktory vyznamnou mierou prispel k objasneniu
trestného ¢inu spachaného v prospech zlocineckej
skupiny alebo teroristickej skupiny alebo napomahal
zabranit’ spachaniu trestného ¢inu, ktory v prospech
zlo€ineckej skupiny alebo teroristickej skupiny iny
pripravoval alebo sa o jeho spachanie pokusil tym, zZe
oznamil jeho ¢innost' organom c¢innym Vv trestnom
konani a poskytol im informéacie, ktoré by inak
neziskali, a tak im pomohol zabranit' alebo zmiernit’
nasledky trestného Cinu, zistit alebo usved¢it’
pachatelov alebo zabezpecit’ dokazy o trestnom ¢ine v
prospech usvedcenia zloCineckej skupiny alebo
teroristickej skupiny,

d) v konani o dohode o uznani viny a prijati trestu,
alebo

e) ktory sa zvlast vyznamnou mierou podielal na
objasneni trestného ¢inu korupcie podla 6smej hlavy
treticho dielu osobitnej Casti tohto zdkona, trestného
¢inu zalozenia, zosnovania a podporovania zlo¢ineckej
skupiny podla § 296, trestného Cc¢inu zaloZenia,
zosnovania a podporovania teroristickej skupiny podl'a
§ 297 alebo obzvlast’ zavazného zlocinu spachaného
organizovanou skupinou, zlo¢ineckou skupinou alebo
teroristickou skupinou, alebo na zisteni alebo
usvedCeni jeho pachatel’a tym, ze poskytol v trestnom
konani dokazy o takom ¢ine, ak vzhl'adom na povahu
a zavaznost’ nim spachaného trestného ¢inu ma sud za
to, Ze Ucel trestu mozno dosiahnut’ aj trestom kratSieho
trvania; znizit’ trest odiiatia slobody pod dolnud hranicu



trestnej sadzby sa nesmie voCi organizatorovi,
navodcovi alebo objednavatelovi trestného c¢inu, o
ktorom poskytol dokazy v trestnom konani.

3. Problémy \ inStitiutu
spolupracujucej osoby

uplatiiovani

Problémom v pripade vyzitia institatu spolupracujucej
osoby byva zmena ich predchadzajlcej vypovede v
konani pred stdom. Napriek tomu, ze pre kriva
vypoved moézu byt trestne stihani a odstdenti, prisl'uby
vyhod a najmé hrozba fyzického utoku &i likvidacie
neraz prevazia nad vyhodami vyplyvajicimi z
postavenia korunné¢ho svedka. To je velkou
nevyhodou tohto prostriedku boja proti
organizovanému zlo¢inu.

Uznesenie Ustavného stdu Slovenskej republiky sp.
zn. 111, US 758/2016 z 8. novembra 2016 v prvom rade
upriamuje pozornost’ na pravnu Upravu tykajlcu sa
najvy$§im  stdom  spomenutych ,benefitov<!
poskytovanych obvinenému za zakonom
ustanovenych podmienok, a to vymenou za jeho
pomoc pri objasiiovani Specifikovanych druhov
trestnej ¢innosti. Zo znenia samotnej zdkonnej Gpravy
vyplyva, Ze =zdkonodarca v zaujme postihnutia
zavaznych foriem trestnej Cinnosti, u ktorej je jej
objastiovanie, takpovediac zvonku, velmi stazené, v
niektorych pripadoch takmer nemozné (napr. zistenie
Struktiry zloc¢ineckej skupiny), stanovil ako legitimny
ciel’ zaujem spolo¢nosti na vySetreni takejto trestnej
¢innosti, pricom tento povysil nad zaujem potrestat’
jedného z jej ,menej aktivnych“ aktérov, ktory
organom c¢innym Vv trestnom konani poskytne pri
plneni danej Glohy nezanedbatel'nu sucinnost’.

Vo vSeobecnosti treba pripomenut, Zze institat
spolupracujiiceho obvineného mozno povazovat za
klaiCovy institat pri odhalovani zavaznych foriem
organizovanej kriminality. Na jednej strane mozno
takyto postup chapat ako rieSenie nedostato¢ného
zabezpecenia dokaznej situdcie zo strany organov
¢innych v trestnom konani, ktoré st v istej dokaznej
nGdzi na to, aby pachatel’a trestnej ¢innosti usveddil
spolupracou s inym pachatelom trestnej ¢innosti, na
druhej strane takymto postupom dochadza k
vyraznému potlaceniu zasady legality a oficiality, a
teda nosnych zasad zaCatia trestného konania, na
ktorych je dlhoro¢ne postaveny cely kontinentalny
trestny proces. Pokial’ ide o spolupracu pachatela s
organmi ¢innymi v trestnom konani treba zdoraznit,
ze je otazna vierohodnost vypovede takéhoto
pachatel’a, ktory méze zasadnym sposobom klamat’ a
vyraznou mierou zatajovat, bagatelizovat  Ci
skreslovat’ svoj vlastny podiel na trestnej ¢innosti v
neprospech stihanych.

11 Uznesenie Ustavného sidu Slovenskej republiky sp. zn. 11
US 758/2016 z 8. novembra 2016
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4. Vierohodnost’
svedka

vypovede spolupracujiceho

Pri posudzovani vierohodnosti vypovede svedka vo
vztahu ku skutku kazdy iny dokaz i dékaz vysluchom
tohto svedka slangovo oznacovaného ako " kajucnik"
podlicha volnému hodnoteniu dokazov. V zasade, na
zaklade vypovede takého svedka moéze byt uznana
vina len vtedy, ak je ohl'adom urcitej okolnosti tato
vypoved’ potvrdend inymi vypoved’ami alebo inymi
dokazmi. Je pripustné, Zze vypoved takého svedka
modze byt potencidlne ovplyvnend snahou dosiahnut’
vyhodu.

Vina pachatel'a musi byt' vzdy riadne preukdzana a
nemdze byt postavena len na dohadoch. Pravny
poriadok Slovenskej republiky sice umoziiuje takej
osobe v suvislosti s jej vypovedou o trestnej ¢innosti
inych osob ziskat' predmetné vyhody, ide vSak o
legélny benefit, ktory nediskriminuje vypoved takého
svedka. Jeho vypoved’ je teda zakonnym dokazom, ¢o
eSte neznamend, ze jeho vypoved je pravdiva.
Neznamena to vSak ani opak. Vypovede kajlcnikov
podliehaju vol'nému hodnoteniu dékazov rovnako ako
kazdy iny dokaz.'?

Vyuzivanie vypovedi kajucnikov je v mnohych
trestnych veciach doélezit¢é na zistenie spachanej
zavaznej trestnej ¢innosti a usvedCenie jej pachatel'ov,
av8ak na strane druhej, nesie so sebou uréité rizika
spocivajice v tom, ze kajucnik méze vypovedat uplne
alebo Ciastocne nepravdivo s cielom, aby jeho
vypoved bola rozsiahlejSia, skutkovo bohatsia,
moznych pachatelov s vedomim, ze ¢im viac povie,
tym vacsie mdzu byt vyhody, ktoré mu budd
ponitknuté. Specifickost’ postavenia kajicnika, ktory
formalne vypoveda ako svedok o moznej trestnej
¢innosti inych osob, sposobuje to, ze vypoved takého
svedka nie je mozné povazovat za koniec
dokazovania, ale ma ist’ prave o zaCiatok dokazovania.
Vypoved' kajicnika by sa nemala precenovat, ani
glorifikovat’, ani automaticky povazovat za pravdivu,
ale mala by sa dosledne preverovat', vratane motivécie
kajlicnika spolupracovat’ s prokuratirou.®

Na pravdivost’ vypovede spolupracujicej osoby mozu
vplyvat’ viaceré faktory. Spolupracujici obvineny aj
usvedCovany obvineny su motivovani dosiahnutim ¢o
trestnom konani. Ak tieto osoby participovali na
spolo¢nej trestnej Cinnosti, obe strany sa snazia
marginalizovat’ vlastny podiel na spachani skutku a
zvyraznit' rozhodujicu az kl'iCovu funkciu prave tej
druhej strany pri spachani skutku.

12 Rozhodnutie NS SR sp. zn. 2T0/9/2014; obdobne ZSP &.
47/20 1 2-111.).

3 SAMKO, P. (2020): O utajenych dohodich medzi
prokuratorom a kajdcnikom v trestnom konani.



5. Skiisenosti z vyuZivania kajicnikov OCTK

Institat ,.kajucnika™ pri objasiiovani trestnej ¢innosti v
pripadoch dbkaznej nidze je z pohladu spolo¢nosti
ziaducim  inStititom.  Napomaha  objasiiovat
najzavaznejSie trestné Ciny, ktoré pachali rozne
zlo¢inecké skupiny a neboli dodnes objasnené. Vid’
pripady Satorovcov, sykorovcov, takac¢ovcov a iné,
kedy sa samotny ¢lenovia zloéineckych skupin snazia
spolupracovat’ a usvedcuju svojich sukmenovcov.

Ako som uz uviedol vyssie vzdy je potrebné skumat
pohnltku kajlcnika k spolupraci s OCTK alebo
sudmi. V poslednej dobe sa stava beznou praxou, ze aj
v ,,jednoduchych* trestnych ¢inoch sa objavuje snaha
kajucnikov spolupracovat’ a odhalovat’ trestni ¢innost’
spolupachatelov ba dokonca aj pachatelov takych
trestnych ¢inov pri ktorych redlne nikdy neboli. Je
bezné, ze obvineni alebo odstdeni su vyhladavany
operativou PZ SR za ucelom ziskania operativnych
informécii, ktoré s0 nasledne vyhodnocované a
pouzité v zivych veciach. Posledné mesiace zazivame
mohutné zatykanie pachatel'ov réznej trestnej ¢innosti
prave na zaklade spoluprace kajicnikov. Dovolujem si
tvrdit, ze niekedy vypovede kajucnikov su v
neskorSich Stadiach trestného konania obhajobou
vyvracané napriek tomu, mnohé trestné konania
kon¢ia podanim obzaloby postavenej na vypovedi
korunného svedka-kajucnika. Azda najznamej$im
kajacnikom v novodobych dejinach Slovenka je
Zoltan  Andrusk6, ktory svojimi  vypovedami
usvedCoval v kauze vrazdy novinara Jana Kuciaka a
jeho snubenky Martiny Kusnirovej Mariana Kocnera,
Alenu Zsuzsovu ako objednavatelov.

Senat 2T Specializovaného trestného sudu Pezinok
poukazal vo svojom rozsudku'* na skuto¢nost, Ze ani
samotna vypoved sv. Andruskda (ako jediny priamy
dokaz) nie je vo vSetkych smeroch potvrdena
ostatnymi dokazmi. Naopak, mnohé nepriame dokazy
spochybniuju, ¢i priam vyvracaji jeho tvrdenia o
priebehu udalosti stvisiacich so skutkom v bode I.
obzaloby. Okrem toho opis udalosti tak, ako ich podal
odsudeny Andruskd, nie je v celom rozsahu
preukdzany d’alsimi dokazmi. Samotny Andrusko
napisal niekol’ko listov , najmenej tri, v ktorych opisal
za akych okolnosti zagal spolupracovat’ s OCTK a aké
benefity mu boli sl'ubené. Je zaujimavé, ze obzaloba
(prokurator) takato skuto¢nost odmieta. Sud vo
svojom pisomnom vyhotoveni, zatial' nepravoplatného
oslobodzujlceho rozsudku vymenovava nezrovnalosti
vo vypovediach hore uvedeného kajucnika. Aj d’alsich
medializovanych  kauzdch je mozné sledovat
spolupracu  kajucnikov s OCTK. V mnohych
pripadoch tato spolupraca kajiicnika s OCTK je
korunovana Uspechom, prepustenim na slobodu.
Takato spolupraca vsak ma aj odvratent stranu a to
motivaciu vypovedat za kazdi cenu a usved¢ovanim
inych pachatel'ov zabezpecit' si uz spominané benefity.

14 Rozsudok senatu pecializovaného trestného sudu & PK-
2T/32/2019-30672 zo dia 03.09.2020.
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6. Zaver

Boj proti organizovanému zloc¢inu, korupcii je jednou
z najvicsich vyziev pre stdy, organy ¢inné v trestnom
konani a spoloc¢nosti vobec. Prostriedky, ktoré su za
tymto ucelom pouzivané, by mali byt schopné aktivne
odhalovat’ aktivity organizovaného zlo¢inu tak, aby
nielen odradzali pachatelov od pachania takejto
trestnej ¢innosti, ale boli ju schopné odhalit, objasnit’
a jej pachatel'ov nalezite potrestat’. Jednym z takychto
prostriedkov je aj inStitit spolupracujucej osoby.
Zakonodarca pri kreovani rekodifikovanych zakonov v
oblasti trestného prava v roku 2006, mal na mysli tu
skutocnost’, ze jedine poskytnutim urcitych zakonnych
benefitov presved¢i Cast' pachatelov k spolupraci a
svojimi vypoved’ami napomdzu k ziskaniu dokazov na
preukdzanie viny. Tieto inStituty si v sucasnosti ¢asto
pouzivané OCTK a prinasaju vysledky v odhalovani
zédvaznej trestnej CGinnosti naprie¢  slovenskou
spolo¢nostou. Je tu vSak otazka, ¢i tieto inStituty nie
si  zneuzivané samotnymi pachatelmi, snahou
dosiahnut’ ¢o najlepSie ,,skore“ Vvo  svojom
prebichajucom konani, alebo dosiahnut’ aj skratenie
trestu. Je Ulohou sudcov ¢&i senatov vypovede
kajucnikov vyhodnotit’ a eliminovat’ eventualnu snahu
za kazdu cenu néjst’ a usvedCit’ pachatel'ov niekedy aj
ako spolocensku objednavku pri vel'kych kauzach.
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